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22 June 2018 

Mr Colin Jensen 

Chief Executive Officer 

Brisbane City Council 

Via email: ceooffice@brisbane.qld.gov.au  

 

Dear Mr Jensen, 

 

Re: Misuse of Class 2 Buildings / Unlawful use of premises / Contravention of development approvals 

I attach email correspondence between Brisbane City Council, Stephen Kidd and UOAQ, together with the following 

extracts below and our responses to those extracts, that establish the UOAQ position against the Brisbane City 

Council. 

Email 9/5/2018 from BCC to S Kidd 

A search of Council records indicates that the building has been approved as a class 2 building. 

The next step, to confirm a lawful use, is to go to the relevant Council planning schemes. As the short term 

use commenced in 2005, we needed to review the Brisbane City Plan 2000, we also completed a review of 

the current scheme, the Brisbane City Plan 2014, to ascertain if the use of the building is lawful. 

Under the provisions of both plans, short term accommodation use within the building is self-assessable, as 

such there is no development offence occurring. 

As per the above, no development offence or unlawful use of the premises can be found, therefore Council 

is not able to take any further action. 

Only Home-based business is self-assessable  

Letter from UOAQ 21 May 2018 to BCC 

Your email to Mr. Kidd as attached, is inconsistent with the advice that Cr. Simmonds provided 

Cr. Simmonds states: "In some circumstances, where in an appropriate zone and complying with the 

Acceptable outcomes of the Home based business code in the City Plan, a Home based business can be 
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self-assessable and does not require a development application with Council. However, I can confirm a 

development application is required for Short term accommodation proposals." 

The short term accommodation activity that takes place at 212 Margaret Street, is not Home based business, 

but an Oaks Hotel which should only operate in a Class 3 building. Exhibit A document from the ABCB of 6 

February 2013 provides this clarity. 

Should council be unable to confirm development approval provided for the Short term accommodation 

usage at 212 Margaret Street as advised by Cr Simmonds and the Holiday and Short-term rentals fact sheet 

of 2014, you have a "Duty to enforce" regulations as advised by your Chairman for City Planning. 

Email 7 June 2018 from BCC to UOAQ 

Where a complaint of a non-compliant home based business or short term accommodation use is received, 

the matter is investigated for the specific site to which the concerns relate. 

In the instance of 212 Margaret Street, the short term use was investigated and found to be lawful. The 

reasons why were outlined in my email of 9 May 

Development approval at 212 Market St was for a Class 2 building. 

Short term use can only be lawful when supported by Material Change of Use approval from council. Council fails to 

confirm MCU approval. 

Email from UOAQ to BCC 7/6/2016 

3. 212 Margaret Street is run as a “Oaks Serviced Apartments Brisbane CBD”.  Visiting their 

website does not leave any doubt to paying tenants that they are not sharing the booked unit 

with its permanent occupier. 

For you to claim the building is self- assessable, you would have to make the assumption that the usage was 

“a Home-based business”. Considering the above, this clearly is not the case and the usage is “Short-term 

accommodation” as detailed by Cr Simmonds. As such a development application is required. 

Email from BCC to UOAQ 12/6/2018 

I can confirm that the short term accommodation use within the premises is not considered to be a home 

based business. As such, the home based business code does not apply. 

https://www.oakshotels.com/en/oaks-212-margaret


 

 

3 

The use is considered to be short term accommodation which is permitted within the zoning of the premises 

and a use for which a development approval is not required. 

Email from S Kidd to BCC 12/6/2018 

212 Margaret Street was approved as a Class 2 residential building under the Building codes of Australia and 

currently holds Certificate of Classification as a mixed class 2 ,7,7a and 6  (attached)…..But is currently being 

used as a class 3 short term accommodation… 

Your correspondence is based on the Brisbane city ‘s town plan which may be correct from a  town planning 

perspective, but we are bringing to the Brisbane city councils attention that under the building codes of 

Australia the building is not being used for the building approval issued. 

Council argues that the matter is a zoning issue. It is accepted that a hotel may be built in a specific zone, but under the 

Building Code of Australia, a hotel must have been built to Class 3 classification. This debate is not about zoning it is 

about building classification and development compliance. 

Council fails to address the requirement of MCU approval to establish lawful use. 

Council initially relies on usage being Home based business permitting self-assessment. 

Council introduces zoning as the means to permit short term accommodation. 

Council refuses to accept the logical sequence through the Schedule 24 Dictionary contained in the Planning 

Regulation2017 that determines under household “live in a dwelling with the intent of living together on a long-term 

basis”, clarifying any question of time-frames for Class 2 usage as per the sequence contained in the definitions 

document attached.  Furthermore the attached ABCB commentary issued in February 2013 on this matter provides 

additional clarity to remove any doubt. 

Council’s attention to this issue seems inconsistent and demonstrates intransigence and obfuscation endeavouring to 
mount their argument that development approval is not required.  In the event that it is established beyond doubt that 

development approval is essential, (and one would have thought Cr. Simmonds opinion expressed 25 May 2017 to be 

sufficient) this would represent a clear failure of council’s ‘duty to enforce’ and invoke the Building Act.  

It is difficult to comprehend, especially in the light of the council campaign “TALK TO A PLANNER”,  that Cr Simmonds, 
having the full resources of the council expert planning team, would consult and take advice from that team prior to 

representing “However, I can confirm a development application is required for Short term accommodation proposals” 
upon which the UOAQ has relied. 
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Council officers would be wise to consider exposures to Section 115 of the Building Act 1975 and note that it is 

designated an executive liability provision --see section 257. 

257 Liability of executive officer—particular offences committed by corporation 

(1) An executive officer of a corporation commits an offence if— 

(a) the corporation commits an offence against an executive liability provision; and 

(b) the officer did not take all reasonable steps to ensure the corporation did not engage in the conduct 

constituting the offence. 

(2) In deciding whether things done or omitted to be done by the executive officer constitute reasonable steps 

for subsection (1)(b), a court must have regard to— 

(a) whether the officer knew, 

 

Yours sincerely 

 

Wayne Stevens 

President 

 

Cc.  

Mr Aaron Smith, Compliance and Regulatory Services, Brisbane City Council 

Hon Stirling Hinchliffe MP, Minister for Local Government, Minister for Racing and Minister for Multicultural Affairs 

Hon Cameron Dick MP, Minister for State Development, Manufacturing, Infrastructure and Planning 

Mr Stephen Kidd 


