
ADJUDICATOR’S ORDER 

Office of the Commissioner for Body Corporate and Community Management 

 

 

CITATION: Whitecliffe [2018] QBCCMCmr 74 

PARTIES: Joseph Tottenham (applicant) 

Body Corporate for Whitecliffe (respondent) 

All owners (affected persons) 

SCHEME: Whitecliffe CTS 11132 

JURISDICTION: Sections 227(1)(b) and 229(3)(a) of the Body Corporate and Community 

Management Act 1997 (Qld) (Act), applying the Act and the Body Corporate 

and Community Management (Standard Module) Regulation 2008 (Standard 

Module).   

APPLICATION NO: 1212-2017 

DECISION DATE: 8 February 2018 

DECISION OF: D. Sutherland, Adjudicator 

CATCHWORDS: 

 

BODY CORPORATE MEETINGS – motion with alternatives.  

FINANCIAL MANAGEMENT – whether auditor was properly appointed.   

Standard Module, section 72; section 155. 

 

ORDERS MADE:    

1. I hereby declare that Motion 3, purportedly passed at an extraordinary general meeting held on 4 

September 2017 for Whitecliffe CTS 11132 (Whitecliffe), was at all times void and of no effect. 

2. I further order that within 14 days of this order the Body Corporate for Whitecliffe must call an 

extraordinary general meeting to consider the appointment of an auditor for the audit of its 

statement of accounts for the financial year ended 31 March 2018 (auditor for the 2018 statement 

of accounts).  

3. I further order that the agenda for the extraordinary general meeting the subject of Order 2 must 

include the motion and explanatory note submitted by the applicant for the annual general meeting 

held on 29 June 2017 concerning the appointment of an auditor for the 2018 statement of accounts, 

unless that motion is withdrawn or varied by the applicant. 

4. I further order that if there is more than one motion proposing the appointment of an auditor for the 

2018 statement of accounts at the extraordinary general meeting the subject of Order 2, the Body 

Corporate for Whitecliffe must comply with the provisions of section 72 Standard Module concerning 

motions with alternatives. 

5. I further order that within 14 days of these orders, and with the notice by which it calls the 

extraordinary general meeting the subject of Order 2 above, the Body Corporate for Whitecliffe must 

give a copy of these orders and reasons to each Whitecliffe lot owner. 

 

 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QBCCMCmr/2018/74.html
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REASONS FOR DECISION 

Introduction 

[1] This is an application by the owner of lot 4 in Whitecliffe CTS 11132 (Whitecliffe).  

[2] The applicant disputes the purported appointment, by the Body Corporate for Whitecliffe (Body 

Corporate), of an auditor to audit its statement of accounts for the financial year ending 31 March 

2018 (2018 statement of accounts). 

[3] The applicant seeks orders in the following terms: 

“1. An order declaring that a motion, namely Motion 3, purportedly passed at an 

extraordinary general meeting held for WHITECLIFFE CTS 11132 on 4th September 2017, 

was at all times void. 

2. An order requiring the body corporate to call an extraordinary meeting to consider the 

appointment of an auditor of the statement of account for the financial year ended 31st 

March 2018 AND that if there be more than proposed  [sic] auditor for consideration at 

that EGM the body corporate will comply with the relevant provisions concerning 

motions with alternatives.”  

[4] The main issues requiring consideration are: 

a. Did the Body Corporate lawfully appoint an auditor for the 2018 statement of accounts at the 

extraordinary general meeting held on 4 September 2017 (EGM)? 

b. If it did not, what are the appropriate for me to actions to take? 

Jurisdiction 

[5] Whitecliffe is a residential scheme in Brisbane, containing 14 lots.  

[6] It is governed by the Act and the Standard Module. 

[7] I am satisfied that this is a dispute about an alleged contravention of the legislation that falls within the 

dispute resolution provisions of the Act.1  

[8] An adjudicator may make an order that is just and equitable in the circumstances to resolve a dispute, 

in the context of a community titles scheme, about a claimed or anticipated contravention of the Act, 

or the exercise of rights or powers or performance of duties under the Act.2 

[9] An order may require a person to act, or prohibit a person from acting, in a way stated. An order may 

contain ancillary and consequential provisions the adjudicator considers necessary or appropriate.3 

Procedure 

[10] The Commissioner invited each lot owner to make a written submission regarding this application. 

Submissions were received from the owners of lots 5 and 8. The Committee for the Body Corporate 

(Committee) also provided brief submissions, signed by the Chairperson on behalf of the Committee. 

The Chairperson is the owner of lot 12 in the scheme. 

[11] I have decided the application based on the written material provided. The most relevant material is 

referred to below. 

                                                 
1 See sections 227, 228, 276 and Schedule 5 Act 
2 Section 276 Act 
3 Sections 276(2), 284(1) Act 
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Background to the dispute 

Relevant law 

[12] The Standard Module requires a body corporate to have its statement of accounts for each financial 

year audited by an auditor unless it resolves by special resolution not to have the statement audited.4  

[13] If a body corporate is required to have the statement of accounts audited, the body corporate 

committee cannot by itself appoint such an auditor; the auditor to be appointed must be agreed to by 

an ordinary resolution of the body corporate – that is, by a vote of lot owners.5 

[14] The Standard Module sets out certain requirements for voting papers.6 Importantly for this matter, it 

deals with motions proposing alternative ways of dealing with the same issue (for example, motions 

proposing different auditors for the same statement of accounts). In that regard, it provides that a 

voting paper must list such motions as alternatives under one motion.7 If more than one motion about 

the same issue is stated on the voting paper, all motions about the issue are void.8 

Factual background and applicant’s submissions 

[15] The dispute arose from the allegedly defective form of the motions concerning the appointment of an 

auditor for the 2018 statement of accounts, firstly at the AGM held on 29 June 2017 (AGM), and then 

again at the subsequent EGM. 

[16] The applicant says he lodged an owner’s motion to have his proposed choice of auditor included as a 

motion for consideration at the AGM. The body corporate manager prepared the agenda and voting 

paper. The papers included a motion to the effect that the 2018 statement of accounts not be audited, 

listed as Motion 3. For consideration in the event that Motion 3 was defeated, the Committee’s 

suggested auditor was proposed in Motion 4. The applicant’s proposed auditor was also included, but 

listed separately as Motion 20.  

[17] The AGM was held, and Motion 3 (not to audit) was defeated. Accordingly, the Body Corporate was 

required to appoint an auditor, by vote. At the meeting, the Committee’s Motion 4 was amended to 

the effect that the Committee could obtain quotes and appoint a “suitably qualified” (but unnamed) 

auditor. Minutes of the AGM record that Motion 4 was carried and that the applicant’s Motion 20 was 

ruled out of order by the meeting chairperson – the minutes also record “refer to motion 3 & 4” – and 

so not put to a vote.  

[18] On 3 July 2017, the applicant wrote to the body corporate manager to inform it that, in his view, the 

effect of listing Motions 4 and 20 separately, when they dealt with the same issue, was that both 

motions were void and hence there was no valid appointment of an auditor. The applicant requested 

an extraordinary general meeting be convened so that an auditor could be properly appointed, and 

again submitted a fresh owner’s motion for the appointment of an auditor, in terms which he duly 

specified. The applicant also stated that, while he preferred the matter to be resolved informally, he 

may have recourse to formal dispute resolution processes if required. 

[19] The EGM was duly called, and the body corporate manager issued the agenda and voting papers, under 

cover of its letter to the lot owners dated 28 July 2017. The letter did not make any mention of the 

purpose of the EGM, either generally or specifically in regard to the applicant’s concerns with AGM 

Motion 4. EGM Motion 2 proposed to rescind the defective purported carriage of Motion 4 of the 

AGM. Motion 3 proposed the Committee’s 2 alternative auditors, but did not include the applicant’s 

proposed auditor, whether as one of those alternatives or otherwise.  

[20] On 15 August 2017, the applicant again wrote to the body corporate manager, requesting that his 

motion be included for consideration at the EGM. The body corporate manager issued amended 

                                                 
4 Section 155(1) Standard Module 
5 By reason of sections 100(2) Act, and 155(2) and 42(1)(d) Standard Module 
6 Section 71 Standard Module 
7 Section 72(2) Standard Module 
8 Section 72(5) Standard Module 
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papers, under cover of its letter dated 21 August 2017. The letter again made no mention of the 

purpose of the EGM or the applicant’s concerns, save to say it enclosed an “amended agenda which 

now includes additional motions to be voted on”. The applicant’s motion was listed, as Motion 6, but 

again separately from the Committee’s alternative auditors, listed as Motion 3. 

[21] The applicant says that, by this stage, he was so frustrated by these errors that he decided to leave the 

matter to be resolved at the EGM. 

[22] The EGM was duly held. The minutes record that 4 of the 14 lots were represented, and the body 

corporate manager, as the meeting’s chairperson, the applicant and another lot owner were present. 

The minutes also record that: 

a. Motion 2, to rescind AGM Motion 4, was carried by 3 votes ‘yes’ and 1 abstention.  

b. Motion 3, the Committee’s motion proposing its alternative auditors, was carried with 2 ‘yes’ 

votes and 2 abstentions, and that the auditor in Alternative B was chosen. (The minutes do not 

record whether the choice between alternatives was decided by a vote of 2 to nil, or 1 vote 

each and decided by chance thereafter.) 

c. Motion 6, concerning the applicant’s proposed auditor, was lost with 1 ‘yes’ vote, 2 ‘no’ votes 

and 1 abstention.  

Other parties’ submissions 

Owners of lots 5 and 8 

[23] I will not set out in detail the submissions received from the owners of lots 5 and 8. It suffices to say 

they echo the concerns raised by the applicant and support his application. I note that their 

submissions make it clear that they have turned their minds to the specific issues at hand.  

[24] I particularly note a point made in the submissions of the owner of lot 5. She says that, while she was 

aware of the problems with Motions 3 and 6, she was unable to attend the EGM and did not lodge a 

proxy vote because she expected the body corporate manager (who chaired the meeting) would rule 

out of order Motions 3 and 6 for being separate motions on the same issue. 

Body Corporate Committee 

[25] The Committee’s submissions do not explicitly oppose the orders sought. I infer from the matters it 

raises that it opposes the orders. 

[26] The Committee expresses “surprise” to receive this Office’s invitation to respond, claiming to have no 

knowledge of the dispute raised by the applicant, and says it has received no correspondence on the 

matter from the applicant or the body corporate manager. It says that any correspondence that the 

applicant sent to the state manager for the body corporate manager may not have been forwarded to 

its nominated representative for Whitecliffe.  

[27] The Committee also expresses the view that the applicant’s contention that he extensively utilised the 

internal dispute resolution process is inaccurate. It does not explicitly say why it holds this view. 

[28] The Committee also notes that the applicant was present at the AGM and the EGM, that more than 

50% of owners were also present at the AGM, and that the minutes of those meetings do not record 

any dispute being raised regarding the motions in question. The Committee does not expand upon this 

point. 

[29] The Committee’s submissions do not address the issue of whether the auditor for the 2018 statement 

of accounts was validly appointed. 

Analysis 

Did the Body Corporate lawfully appoint an auditor? 

[30] As above, the first issue I must consider is whether the Body Corporate properly appointed an auditor 

for the 2018 statement of accounts at the EGM, according to the requirements of the relevant law. 
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[31] I find that Motions 3 and 6 proposed for the EGM, being both about the appointment of an auditor for 

the 2018 statement of accounts, deal with the same issue and accordingly were subject to section 72 

Standard Module.  

[32] I further find that, because the matters the subject of Motions 3 and 6 were listed on the EGM voting 

paper as separate motions rather than as alternatives under one motion, pursuant to section 72(5) 

Standard Module, both Motions 3 and 6 are void. Accordingly the purported carriage of Motion 3, 

appointing an auditor, has no effect.  

[33] Accordingly, I also find that there has been no lawful appointment of an auditor for 2018 statement of 

accounts. 

What is the appropriate action to take? 

[34] The question remains as to what actions are appropriate in these circumstances.  

[35] While the Committee does not explicitly say that it objects to the orders sought, I infer from the tenor 

of its submissions that it does object. Accordingly, I should consider whether it would be appropriate to 

dismiss the application and make orders that, in effect, affirm the EGM vote on the choice of auditor 

for the 2018 statement of accounts.  

[36] I note the Committee’s submission that the applicant’s claim to have made attempts to internally 

resolve the dispute is “inaccurate”. I infer that this is an objection to the application on the ground that 

the applicant has not made a reasonable attempt to resolve the dispute by internal dispute resolution. 

It is clear from the matters set out above that the applicant corresponded about the dispute regularly, 

clearly and in a timely manner with the Body Corporate’s nominated representative. In my view, it 

cannot be counted against the applicant’s case if the body corporate manager did not bring the matter 

to the Committee’s attention. In my view, the applicant made reasonable efforts to resolve the matter 

before making his application to this Office. 

[37] I note the Committee’s point that the minutes of the AGM and EGM do not record any dispute being 

raised at those meetings regarding the motions in question. I infer that this is a point of objection to 

the application, but it is not clear to me what specific grounds for objection are said to arise from this 

point. In my view, it does not express or imply any valid objection to the application being considered 

or the proposed orders being made. 

[38] It is arguable that, despite the voting paper irregularities, the Whitecliffe lot owners have spoken on 

their choice of auditor for the 2018 statement of accounts. Both of the EGM motions for appointing an 

auditor were voted on (albeit irregularly). There is no direct evidence before me that the lot owners did 

not each receive the agenda and voting papers, turn their minds to the issue, and express their will by 

either voting, abstaining or not voting at all.  

[39] However, I am concerned that a substantial proportion of lot owners may not have properly considered 

the matter, or if they did, they otherwise expected the dispute would be resolved at the EGM. I note 

that the body corporate manager’s letters to lot owners about the EGM contained no substantial 

explanation as to the reason for calling the meeting or the issues at hand. The letters do not inform the 

lot owners that the Body Corporate has allegedly failed to properly appoint an auditor for the 2018 

statement of accounts, as required by law. It is particularly telling that the Committee says that it (or at 

least, the Chairperson) was unaware of the dispute and the matters behind it. There is no indication 

that the non-Committee lot owners were better informed. 

[40] It is also notable that only a small proportion of lot owners voted and attended at the EGM – if the 

owner of lot 6 had not attended and voted, there would not even have been a quorum. Only 4 lot 

owners voted at all, and only 2 lot owners voted affirmatively for the auditor purportedly appointed. 

The owner of lot 5 could not attend the EGM but expected the matter to be resolved at the meeting by 

the motions being ruled out of order; it is conceivable that other lot owners were of similar mind.  

[41] Accordingly, I do not consider there is any compelling reason to decide the matter in a way that would 

in effect affirm the EGM vote on that matter. 
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Conclusion 

[42] The requirements of sections 72 and 75 Standard Module are clear and explicit concerning the proper 

listing of motions with alternatives for dealing with the same issue, and the consequences of not 

complying.  

[43] I also concur with the view expressed by the applicant in the explanatory note to his proposed motions, 

and by the owner of lot 8 in her submissions, to the effect that the election of an auditor for a body 

corporate’s statements of accounts is an important matter of probity and good governance. This view is 

clearly consistent with the legislative proscription against a body corporate committee taking it upon 

itself to appoint such an auditor, discussed above. 

[44] Accordingly, I consider that, on this occasion, requiring strict compliance by the Body Corporate is 

readily justified and the preferable course is to make the orders substantially as sought. 

[45] I will make a declaration to the effect that EGM Motion 3 was void and of no effect, substantially in the 

terms sought. 

[46] I will make Orders 2 and 3 to the effect that the Body Corporate must call a general meeting to vote on 

the appointment of an auditor for the 2018 statement of accounts, and must include the motion 

previously submitted by the applicant proposing the appointment of an auditor, unless he withdraws or 

varies it.  

[47] I will make Order 4 to require the Body Corporate to deal properly with motions with alternative 

proposals for auditors, if that arises. 

[48] I note that Orders 3 and 4 are arguably unnecessary to the extent that they do no more than require 

the Body Corporate to comply with the law. However, in circumstances where the Body Corporate has 

repeatedly failed in those regards, I consider it appropriate to make orders in such terms so that the 

Body Corporate has no doubt as to its obligations.  

[49] The purpose of Order 5 is to ensure that all lot owners receive a copy of these orders and reasons, so 

that they are informed about the circumstances behind this matter and the need for the EGM. It was 

not sought in the application, but I do not consider that it either is unduly onerous or goes materially 

beyond the submissions or application to the extent that further submissions should be called for. 
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