





ADJUDICATOR’S ORDER
Office of the Commissioner for BCCM

CITATION:
Park Breeze Luxury Apartments [2018] QBCCMCmr 481
PARTIES:
Body Corporate Headquarters (applicant/BCM)
The Body Corporate for Park Breeze Luxury Apartments (respondent)
All owners (affected persons)
SCHEME:
Park Breeze Luxury Apartments CTS 29235
JURISDICTION:
Sections 227(1)(c) and 229(3)(a) of the Body Corporate and Community Management Act 1997 (Qld) (Act), applying the Act and the Body Corporate and Community Management (Accommodation Module) Regulation 2008 (Accommodation Module).  
APPLICATION NO:
1025-2018
DECISION DATE:
27 September 2018
DECISION OF:
M A Schmidt, Adjudicator
CATCHWORDS:

Extraordinary General Meeting – whether called without authority; whether any motions passed therein should be prevented from being implemented.  Act, ss 279; Accommodation Module, ss 63.

INTERIM ORDERS MADE:   
I hereby order that the application for an interim order preventing any motions that may be carried at the extraordinary general meeting scheduled for 28 September 2018 from being implemented, is dismissed.
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REASONS FOR DECISION
Introduction
This application is brought by Body Corporate Headquarters (BCHQ), in their capacity as body corporate managers for the scheme, against the body corporate, in relation to the validity of an extraordinary general meeting (EGM) which has been scheduled for tomorrow, 28 September 2018.
BCHQ allege the EGM is invalid because the committee did not hold a formal committee meeting or vote outside of a committee meeting, to approve the convening of an EGM.
The annual general meeting (AGM) for the scheme was held on 27 July 2018. It appears as though the AGM was scheduled for 20 July 2018, but due to a quorum not being achieved, was adjourned to the following week.  The minutes of that meeting record that the body corporate considered two motions of relevance to this application: Motions 6 and 7.  Motion 6 proposed that the body corporate engage Strata-Jem Pty Ltd as body corporate manager for a term of one year at a cost of $10,810 (including GST) per annum.  Motion 6 was defeated, with six votes in favour and ten votes against.  Motion 7 proposed that the body corporate not renew the body corporate management agreement with Bellborough Pty Ltd (trading as BCHQ), expiring on 1 May 2018.  Motion 7 was also defeated with six votes in favour and ten against.
The notice of EGM scheduled for 28 September 2018 includes an agenda with motions that propose engaging Strata-Jem Pty Ltd as body corporate manager for a term of one year, beginning on 28 September 2018, at a fee of $9,828 per annum, plus GST and disbursements, and ancillary motions, including the custody and use of the body corporate seal; appointment of a tax agent and public officer; signatories to the bank account; liaison person for insurance purposes; and the registered address for the scheme.
	BCHQ allege that the decisions made at the AGM on 27 July 2018 should stand.
Overview
The lead up to the dispute 
Park Breeze Luxury Apartments was established on 27 April 2001 with the registration of Survey Plan 138465, a building format plan of subdivision, containing 84 lots.
Procedure and jurisdiction
This is a dispute about alleged contraventions of the legislation that on its face, falls within the dispute resolution provisions of the legislation Sections 227-229 & 276, Act..
In accordance with section 247 of the Act, the Commissioner for Body Corporate and Community Management referred the application to me to decide whether the nature or urgency of the application warrants an interim order. The Commissioner referred the application notwithstanding that some affected persons have not been given notice of the application or afforded an opportunity to make submissions.
	The application was only lodged at around midday on 25 September 2018, seeking an interim order to prevent motions that may be carried at the EGM on 28 September 2018 from being implemented.  Due to the extremely tight timeframe, the committee was provided with a copy of the application and invited to make a submission in response to the request for the interim order by 9am today.
	A submission was received on 26 September 2018 from Darren Radlow, the chairperson, secretary and treasurer, on behalf of the committee.
I may make an order that is just and equitable in the circumstances to resolve the dispute Section 276(1), Act., including ancillary and consequential provisions where appropriate Section 284, Act..  I may make an interim order if satisfied, on reasonable grounds, that it is necessary due to the nature or urgency of the circumstances to which the application relates Section 279(1), Act..  An interim order is normally only warranted when an application raises a serious legal question to be determined and the balance of convenience favours making the interim order.
	I have decided the application based on the written material provided.  The most relevant material is referred to below.
Analysis
Urgency
BCHQ have provided a copy of the notice of EGM, which has been scheduled for 28 September 2018 at 3pm.
I accept that to the extent that BCHQ wishes to prevent motions that may be carried at that meeting from being implemented, there is an aspect of urgency.  However, it appears to me that the only urgency is of BCHQ’s own making, by lodging this application a little over 48 hours before the meeting is due to be held.  In his submission, Darren Radlow provides a copy of a letter from BCHQ to the body corporate, dated 18 September 2018, the contents of which reveal that BCHQ was aware that the committee had called an EGM from at least that date.
Serious legal question
While I will not decide the legal questions posed by the application at this interim stage of proceedings, it is necessary to confirm that serious questions are raised as part of determining whether an interim order would be appropriate.
	BCHQ submits that the AGM has been held and the owners voted to stay with BCHQ and the committee has chosen to call an EGM to overturn the decision of owners.  At the outset, I consider it misleading of BCHQ to state that at the AGM, owners voted to stay with them and now the committee is calling an EGM to overturn the decision of owners.  The minutes reveal there was no resolution to engage BCHQ made at the AGM.  There was in fact no resolution to engage any body corporate manager made at the AGM.  The EGM proposes the engagement of Strata-Jem as body corporate manager.
	The entire basis of the application appears to be nothing more than that it is alleged that there is no committee resolution authorising the EGM to be convened.
	Section 63 of the Accommodation Module makes provision for who may call general meetings.  Subsection (1) provides that a general meeting may be called by a member of the committee, including a non-voting member of the committee, if the member is authorised by a resolution of the committee to call the particular meeting.  I have not been provided with any evidence of a committee resolution to call the EGM scheduled for 28 September 2018.
	Whether or not the failure to comply with a mandatory requirement should invalidate an action has been considered in several applications to this Office.  It is said that the “better test” for 
determining the validity of an action which has not been complied with, or only partially complied with, is to look at the purpose of the legislation including to “ask whether it was a purpose of the legislation that an act done in breach of the provision should be invalid... In determining the question of purpose, it was further held that regard must be had to “the language of the relevant provision and the scope and object of the whole statute.” Tasker  –v- Fulwood [1978] 1 NSWLR 20 approved by the High Court in Project Blue Sky Inc & Ors v Australian Broadcasting Authority [1998] HCA 28; (1998) 194 CLR 355 considered by the Commercial and Consumer Tribunal in Silva Care Australia Pty Ltd , Gunadam Pty Ltd & Sirichandra Pty Ltd-v- Body Corporate For Indigo Blue Beachside Residences [2009] CCT KC003-07
 
The adjudicator in Cairns Golden Sands [2016] QBCCMCmr 130 @ paragraph [31] was of the view that in determining the effect of non-compliance with section 65(1) of the Standard Module (the equivalent of section 63(1) of the Accommodation Module), the purpose of the legislation including “the language of the relevant provision and the scope and object of the whole statute” Held to be the “better test” for deciding if an act  done in breach of the legislation should be invalid in Tasker v Fullwood [1978] 1 NSWLR 20 as approved and applied in Silva Care Australia Pty Ltd, Gunadam Pty Ltd & Sirichandra Pty Ltd v Body Corporate for Indigo  Blue Beachside Residences CTS 30961 [2009] QCCTBCCM 23 (17 June 2009), is that there must be a consensual group authorisation for a general meeting to be held and it follows that the committee must be in a position to consider the need for a general meeting and to turn its collective mind to a possible agenda.
	I consider that I have been provided with sufficient material to satisfy me that the EGM is authorised by the committee, despite possible non-compliance with section 63(1) of the Accommodation Module.  
	Mr Radlow provides a copy of a letter dated 1 August 2018 from the committee to the director of BCHQ, Graeme Perkins, wherein the committee notes that the management agreement between BCHQ and the body corporate ended on 1 May 2018 and that there is no requirement under the Act for a body corporate to engage a body corporate manager.  The committee also allege in that correspondence that BCHQ contravened the Code of Conduct by exerting undue influence on a number of owners, by contacting them and asking them to vote in a particular way.  The committee requested the return of the books and records for the scheme within 14 days.  It does not appear that that request has been complied with.
	In a further letter to Graeme Perkins dated 8 August 2018, the committee notes that it had not received any acknowledgement from BCHQ of the committee’s correspondence of 1 August 2018.  The committee again requested the return of all body corporate records, asking that they be ready for collection on 15 August 2018.
	A copy of a resolution passed outside of a committee meeting on 14 August 2018 records that the body corporate give prescribed notice to BCHQ requiring the return of all body corporate property, documents and records and confirmation of bank account closure within 14 days from the date of the resolution.

In a letter to all owners dated 5 September 2018, Darren Radlow writes, relevantly, as follows:
As you are probably aware and it is also documented in the Budget Committee Minutes dated 25th May 2018 for PBLA, the Committee decided not to put forward a motion to appoint Body Corporate Headquarters (BCHQ) for another term at the Annual General Meeting held on 20th July 2018.

The reason for this is due to the lack of service provided by BCHQ since December last year which clearly indicated a breach of their Management Agreement to act in the capacity of Body Corporate Manager.  The Committee sourced quotes from other reputable Body Corporate Companies, conducted interviews and therefore recommended to terminate BCHQ and appoint Strata-Jem as Body Corporate Managers for Park Breeze Luxury Apartments at the recent Annual General Meeting.

Several unfortunate events initiated by BCHQ have occurred since the Annual General Meeting held on 20th July 2018 which was reconvened due to the lack of a quorum.

I have documented evidence and received phone calls myself advising that BCHQ staff were calling owners to vote NO on the appointment of Strata-Jem for the reconvened Annual General Meeting of 27th July 2018.  This unconscionable conduct breached the BCHQ Agreement which states that in their ‘Guarantee of Service’ they will act with integrity.  BCHQ have failed to act with integrity by contacting owners to influence them to vote against the appointment of Strata-Jem, being in contravention of the Code of Conduct which states ‘a body corporate manger must not engage in unconscionable conduct by exerting undue influence on, or using unfair tactics against, the body corporate or the owner of a lot in the scheme.’

At that meeting I also joined the meeting by teleconference and was not permitted by BCHQ Director Graeme Perkins, to Chair the meeting which is my responsibility to do so, in fact I was not permitted to speak in my capacity as Chairperson and not permitted to rule the Engagement of Body Corporate Manager ‘out of order’ due to unconscionable conduct of BCHQ staff canvassing and persuading owners votes.  BCHQ mistakenly believe they can continue Management on a month to month basis.  This is incorrect as two law firms advised that their Agreement is unlawful.

I have exhausted all avenues in an attempt to have BCHQ surrender the books and records of Park Breeze Luxury Apartments as the Agreement with BCHQ ended on 1st May 2018 and we are not happy with their lack of service etc, however, BCHQ won’t respond accordingly and have obstructed all attempts made by the committee and therefore there is no alternative but to call an Extraordinary General Meeting as per the attached papers as we, the Committee, now seek owners to vote in favour of appointing Strata-Jem as our Body Corporate Manager by voting YES for Appointment of Body Corporate Manager, Motion 2 and YES to all other Motions.

	The material detailed above satisfies me that the EGM scheduled for 28 September 2018 is authorised by the committee.  Whilst there is no evidence of a committee resolution having been made to specifically call the EGM, I do not consider that this is a serious enough defect to warrant invalidating the EGM, or preventing any motions that may be carried at it from being implemented.  In any event, as a general proposition, the body corporate (including the committee) may ratify past irregular conduct.  There is nothing to suggest the committee did not have power to convene an EGM, or was not acting reasonably in doing so.  The committee could now simply resolve to ratify the convening of the EGM.
	Of more concern, in my view, than any serious issue raised by BCHQ, are the allegations made by the committee against BCHQ.  The committee alleges that BCHQ are no longer the body corporate managers for the scheme, having been engaged at the 2017 AGM for a term of one year, which expired on 1 May 2018.  In response to my request to confirm their standing as body corporate managers, Ms Sarah Kiley stated that their contact specifies that when their initial period of engagement expires, they move to a month to month contract and continue to be engaged as body corporate manager.  She supplied a copy of the 2017 AGM resolution which provides that the body corporate engage Bellborough Pty Ltd trading as BCHQ as its body corporate manager “… for a term of 1 year commencing on 2nd May 2017 and ending 1st May 2018 ….”  The management agreement contains the following under clause 2 “Term of Agreement”:
The term of this agreement begins on 2nd day of May 2017, and ends on 1st day of May 2018.  At the end date it will continue on a monthly basis with the current Manager until a new Agreement is resolved at a general meeting.

It appears as though BCHQ claims to be the current body corporate manager for the scheme on the basis of clause 2 of the management agreement.  Darren Radlow states that the committee has received legal advice that the reference in Clause 2 to at the end date, the agreement continuing on a month to month basis until a new agreement is resolved, is invalid.  I agree.  Section 116(3) of the Accommodation Module provides that “To remove any doubt, it is declared that at the end of the term the engagement expires and the person cannot act again as the body corporate manager without a new engagement.”  I therefore do not consider that BCHQ has any standing to bring this application against the body corporate.  In my view, its engagement as body corporate manger ended on 1st May 2018.

Also concerning is the allegation that BCHQ contacted owners between the scheduled date of the AGM (20 July 2018) and 27 July 2018 (the date to which the meeting was adjourned for lack of a quorum), attempting to influence their votes in relation to Motions 6 and 7.  I note that only seven lot owners were purportedly represented by voting paper on 20 July 2018, but 19 owners on 27 July 2018, according the minutes of the meeting.
Of further concern is the fact that the committee has requested the return of the books and records for the scheme from BCHQ in accordance with section 204 of the Accommodation Module and it appears that BCHQ has not yet complied with that request.  
Section 204 is not predicated on the termination or other end of the engagement of a body corporate manager.  Any person who is in the possession or control of body corporate property and who acquired it as a body corporate manager can be asked to return that property at any time.  A body corporate does not need to wait until the engagement is at an end to request its property.  The property belongs to the body corporate, and the committee as a whole (rather than an individual committee member or body corporate manager) is entitled to decide who will be in possession of the property at any time.  As such, the Committee resolution seeking the return of the property must be complied with regardless of whether BCHQ are the current body corporate managers or not.  There are no circumstances that I can envisage where a body corporate manager would be entitled to withhold property from a committee following a valid notice.
To conclude, I do not consider that BCHQ has standing to bring this application.  Further, I consider that the only serious issues raised are in relation to the conduct of BCHQ.
Balance of convenience
An adjudicator must balance the inconvenience of granting relief now if final orders are ultimately refused against the inconvenience of refusing relief now if final orders are ultimately granted.  Of particular relevance is evidence that an interim order is necessary to prevent serious or irreparable harm.
	BCHQ do not address the balance of convenience in their application.  It is obvious that if the EGM motions are carried, BCHQ is the only party that would benefit from an interim order preventing those motions from being implemented, but only under a mistaken belief that they are currently the body corporate manager for the scheme.  As discussed above, I do not consider that BCHQ are the body corporate managers for the scheme.  As such, there is no inconvenience to them in my failing to grant the interim order requested.  The body corporate and Strata-Jem would be the only parties inconvenienced.
As discussed above, the basis for the application is extraordinarily weak and in any event, I do not consider that BCHQ even has standing to bring it.  On the basis of the material before me at this stage, the prospect of BCHQ obtaining any final orders in its favour is most unlikely.  The balance of convenience clearly favours refusing interim orders. 
Conclusion
It appears to me as though the term of BCHQ’s agreement with the body corporate ended on 1 May 2018.  As such, I do not consider that BCHQ has any standing to bring this application.  Even if it did, I do not consider that BCHQ has raised any serious issues, other than issues with their own conduct.  The only urgency was of BCHQ’s own making and the balance of convenience does not favour granting any interim relief.
	In my view, BCHQ should immediately comply with the committee’s request for the return of all body corporate property in its possession.  If it does not, the body corporate is at liberty to apply for orders against BCHQ requiring the return of its property.  The EGM scheduled for 3pm tomorrow can go ahead and any resolutions made can be implemented immediately thereafter.
The application for final orders will be progressed in accordance with the usual processes of this Office.

