
Date:  18 June 2017 

To:  Gold Coast City Council – Development Compliance and Enforcement  

Re:  AirBnB or Short Term Letting in places of residential dwelling 

 

Dear Responsible Officer – Development Compliance and Enforcement 

Request is hereby made that Council take immediate action to prevent further unlawful AirBnB or 

Short Term Accommodation use of the residential dwellings situated at 220-222 The Esplanade 

Burleigh Heads.  The numerous offending properties are among those of The Mediterranean - East 

Tower (BUP 104532) and The Mediterranean - North Tower (BUP 105017) and identified in the 

attached schedule as derived from council records. 

Background 

The complainant purchased his unit as his home 15 years ago in 2002.  At that time, all correct searches 

were performed whereby development approval as a Class 2 building purposed for residential Dwelling 

was confirmed.  Council records further show no application for any Material Change of Use for Class 

3 building use has ever been sought by or approved for any of the 112 registered lots. 

During the first 10 years this home of mine became increasing disrupted, costly and lost much of the 

amenity expected when purchased due to absentee owners increasingly but unlawfully engaging in 

short term letting of their units.  I was a single father trying to raise my daughter in an environment of 

foul language emanating from adjacent balconies and pool area, doors banging at all hours and holiday 

makers up for a party at any time.  Building management were rarely available and would do nothing 

as they also profiteered handsomely from letting to short term guests.  

The Council eventually took some action to address the obvious incompatibilities between residential 

dwelling and short term accommodation via the state government ‘Party House’ amendments to the 
Sustainable Planning Act 2009 in 2014.  Unfortunately, little recognition was given to the same loss of 

amenity being endured by the vast numbers in high density residential dwellings such as mine. 

The situation became so intolerable that my daughter and I felt compelled to vacate our home in 2013.  

Since that time, an extensive and exhaustive campaign of research, meetings and correspondence 

including with legal practitioners, government officials both state and local (BCC and GCCC), strata 

industry associations and independent town planners along with relevant case law studies has been 

conducted. 

Current status  

More recent communications between the Unit Owner Association of Queensland, the Gold Coast City 

Council, and the Mayor via Ms Amanda Tzannes, (A/Director Planning and Environment), indicate it is 

not only within the Councils authority to act on this matter but that the council is indeed obligated to 

act. Understandably, council has limited resources to regularly inspect premises for enforcement of 

compliance.  Accordingly, Council have advised that its officers can only investigate and act once a 

complaint is received that identifies such properties.   

This correspondence is such a complaint. 

 

  



The Grounds of Complaint 

Written confirmation is held that: 

1. The applicable land use zoning for the site remains High Density Residential and is subject to 

the Dwelling House overlay for assessment. 

2. Before a lot owner in the subject Mediterranean Towers can lawfully use their unit for 

commercial short term accommodation, a development permit for Material Change of Use 

must be obtained.    

3. All the residential lots and common property of the Mediterranean Towers were correctly 

approved and built to standards of a Class 2 building – being for residential ‘Dwelling‘ only. 

4. Queensland Planning Provision define both ‘Dwelling House’ and ‘Multiple Dwelling’ in terms 

of exclusive use by one Household - with ‘Household’ defined as  
An individual or a group of two or more related or unrelated people who reside in the 

dwelling, with the common intention to live together on a long- term basis and who 

make common provision for food or other essentials. (emphasis added) 

5. No applications for any Material Change of Use have ever been made.  Consequently, NO short 

term letting can be deemed as ‘Lawful Use’ [As defined in the SPA 2009 s9(b)] 

6. The use of lots for short term accommodation requires a Material Change of Use permit 

because, as defined in the Sustainable Planning Act 2009, it represents 

a) ‘the start of a new use of the premises‘  (in direct conflict with use as a Dwelling) 

b) ‘a material increase in the intensity or scale of the use of the premises’ 
7. Existing Uses and Rights provisions surrounding sections 682 and 685 pertain only to existing 

‘Lawful Use’.  Pursuant to 5 above, offenders unlawfully engaging in short term 

accommodation use of their lot are unable to rely upon existing use provisions of the Act. 

8. Evidence has existed for some time, that this Class 2 residential dwelling building is being 

misused as a Class 3 building for short term accommodation including - 

a) Units misrepresented through being publicly advertised as a Hotel, Resort and alike – all 

of which must be built to the more stringent standards of the Class 3 building classification 

is recognition of transient occupiers being unfamiliar with layout, facilities, amenity and 

occupation. 

b) Units are incorrectly allocated rating categories of 3T, 3U and alike as applicable to Class 3 

buildings as defined in the National Construction Codes. 

9. The anomalous situation outlined in 8(b) above occurs due to - 

a) Data Collection Forms (Section 3 – Statement of Occupancy) returned by rate payers 

declaring an effective material change of use for “rent to tourists/visitors”.  These are 

wrongly accepted by council without question – presumably to gain the higher rating 

revenue.  Such a Material Change of Use being blindly accepted by council as self-

assessable development is inconsistent with requirements for code assessment and 

impact assessment and does not constitute the required development application or 

permit. 

b) Data Collection Form (Section 4 – Application for rental licensing) through the use of terms 

such as ‘to the best of their knowledge’ further avoids application and proper assessment 

of the Material Change of Use by placing the onus upon the applicant to become so 

informed. 

c) When a completed Data Collection Form is not received by council, a differential rating in 

category 3 is applied by default instead of category 2 - being the highest lawfully applicable 

to a class 2 building developed and approved for residential dwelling use only. 

Note: In 2013 this writer experience precisely this situation. Upon enquiring of the process by 

which council had allocated the category 3 rating to the property, the written response (retained 

in email) from the senior council officer claimed it to be a “business decision of the CEO”. 



d) Council have failed to detect misallocation of Rating Categories against Building 

Classifications even though council records hold the information to enable this to be 

readily detected if desired. 

e) Data collection forms requiring lot owners to disclose ‘Type of Use’ allow lot owners to 
claim renting to itinerants is occurring in Class 2 buildings permitted for use only as a 

Dwelling (ie principle place of residence or rented to permanent tenants).  Council has 

failed to detect this discrepancy and continues to record rating category 3 use occurring in 

buildings that are neither Class 3 buildings nor holding development approval for such use 

as Hotel, Resort etc.  

f) In short, 9 (a – e) above serve to demonstrate the inherent contradiction of the data 

collection form being applied to a Class 2 building (where the owner records use as renting 

to tourists/visitors in Section 3) due to the inherent conflict with the declaration of 

Sections 4(a) and 4(b).  

 

10. Section 10 of the Building Act 1975 explicitly states  

110 Restriction on making BCA classification or use change 

The owner of a building must ensure a BCA classification or use change is not made to the building unless—  

(a) a building certifier who is either of the following has approved the change and the building as 

changed complies with the building assessment provisions—  

(i) a local government building certifier;  

(ii) a private certifier (class A); or  

(b) the change has been approved under section 112. 

Maximum penalty—165 penalty units. 

 

Risk and Liability Exposure 

While ever the unlawful use of units for short term accommodation in this complex continues, all unit 

owners, the travelling public and from this correspondence forward, the responsible council officers 

remain considerably exposed due to – 

1. The building insurances held by the body corporate placed in jeopardy.  The building is only insured 

as residential premises and NOT for commercial use as tourist accommodation. 

 

2. The health, safety, amenity and sustainability of residents is compromised through significant 

increases in human traffic, associated wear and tear, noise and disruption, maintenance and 

operating costs. 

 

3. Safety of the public as short stay guests is compromised due to unfamiliarity with paths of egress 

and other emergency procedures required of a class 3 building.  NCC requirements for Class 2 

building are less stringent in recognition of class 2 being for use as a residential dwelling only.  The 

premises standards of the Disability Discrimination Act are also conveniently ignored.  Any WH&S 

scrutiny of premises is also avoided.  

 

4. Council also remains exposed while ever it can be shown to have received notice of such non-

compliance and failed to act accordingly [Ref. Civil Liability Act 2003 – section 10]. These concerns 

of the complainant for the position of council as the responsible authority arise from the following: 

 

I. The note in part 9(c) above tends to indicate council awareness if not complicity in ignoring 

the issue - possibly due to the higher revenue of the rating category. 

 

II. A propensity for delaying the issuing of show cause notices to offending rate payers by 

issuing notices to the relevant bodies corporate of schemes.  The bodies corporates have 

committed no offense and hold no authority to direct or enforce how a lot owner may use 

their property.  A body corporate can only rely upon the local government authority to 



take appropriate action against any offending lot owner. Furthermore, it is not the
responsibility of bodies corporate to enforce or give notice of such matters.

11 Council responses to similar previous complaints assert that while council can readily
identify buildings engaged in short term accommodation via online booking sites, it has no
way of identifying precisely which units are the offending units for sending an M .C.U. show
cause notice to the offending lot owner. This complainant believes this to be a false and
diversionary tactic of councildesigned to either avoid or delay prompt and proper action
being taken to enforce such building compliance. The complainant has clearly established
that the offending units in this complex are readily identifiable via councils own records of
rating category compared to the building classification.(see attached listings

lv The complainant also experienced council officers providing false statements that
obstructed and frustrated a F.O.I. request to obtain the relevant facts that support this
complaint. The complainant clearly disputes that differential rating categories can be
arbitrarily allocated to a property as "a business decision of the CEO" as was advised in
writing by a senior council officer. The claimant questions the motives of council to
seemingly be acting toward the vested interest of itself and other parties and against the
rights of ratepayers and the interest of public safety.

Action Required

Having provided all the necessary evidence, the complainant requires council compliance and
enforcement officers to, without further delay or obstruction, issue the appropriate show cause
notices to each of the offending property owners as outlined in the attached schedule and as derived
from councils own records.

It should come as little surprise that the recent London fire tragedy has highlighted just how serious
further inaction on this matter will be viewed by the community at large. Should it be required, a
substantial body of evidence documenting more than a decade of awareness but inaction by
authorities on the misuse of class 2 buildings for short term accommodation is able to be released in
the interest of public disclosure and to assist councilwith the matter.

The complainant seeks to resume occupancy of his residence at this address in 2 months. Accordingly,
it is expected the residentialamenity and health and safety forthe complainant and allresidents in the
buildings willbe restored and no longer compromised by the proliferation of short term guests by this
time. failing this, the complainant will seek written explanation from council as to why it is unable to
uphold it obligation to the ratepayer to ensure the residentialamenity and safety of this class 2 building
for which rates are paid.

Yours faithfully

Lot Owner



SCHEDULE OF OFFENDING LOTS 

B.U.P. LOT NUMBER 
RATE 

CATEGORY 
B.U.P. 

LOT 

NUMBER 

RATE 

CATEGORY 

104532 5 3T 105017 2 3T 

104532 9 3T 105017 3 3T 

104532 10 3T 105017 6 3T 

104532 11 3T 105017 7 3T 

104532 12 3T 105017 11 3T 

104532 16 3T 105017 15 3T 

104532 17 3T 105017 22 3H 

104532 18 3T 105017 24 3G 

104532 19 3T 105017 27 3H 

104532 21 3T 105017 28 3H 

104532 22 3T 105017 29 3G 

104532 25 3T 105017 31 3H 

104532 28 3H 105017 32 3H 

104532 29 3G 105017 38 3H 

104532 30 3H 105017 39 3G 

104532 31 3H 105017 40 3H 

104532 33 3G 105017 42 3H 

104532 34 3H 105017 44 3G 

104532 35 3G 105017 45 3H 

104532 36 3H 105017 47 3H 

104532 37 3H 105017 49 3G 

104532 38 3H 105017 51 3H 

104532 39 3G    

104532 40 3H    

104532 41 3G    

104532 43 3H    

104532 44 3H    

104532 45 3G    

104532 46 3H    

104532 47 3G    

104532 48 3H    

104532 50 3H    

104532 52 3H    

104532 57 3G    

104532 58 3H    

104532 59 3G    

104532 60 3H    

104532 61 3H    

 


