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SUBMISSION OF THE UNIT OWNERS ASSOCIATION OF QUEENSLAND INC. 
MANAGEMENT RIGHTS IN COMMUNITY TITLES SCHEMES 
 

"As I talk to people in my electorate, I am constantly reminded that for many people the 
dream of unit living has turned into a nightmare ... the nightmare includes complaints of 
unethical practices by body corporate managers, manipulations of elections, failures to 
respond to reasonable requests by owners for financial accountability, and lack of 
cooperation from the body corporate commission ...” 

John-Paul Langbroek 
Leader of the Opposition 

Page 1031, Hansard 6 April 2011 

Following the State Government election of 24 March 2012 the Premier of Queensland, The 
Honourable Campbell Newman stated on 3 April 2012:  

"The Government understands the inequity in the current body corporate lot entitlement 
scheme and this is something the incoming minister will need to work very closely with 
stakeholders and unit owners to fix, … but I expect my minister to sort it out."  

The Unit Owners Association of Queensland Inc (UOAQ) as the principal body representing 
unit owners joins with the Government in recognising the above enunciated concerns, and 
the need for the publication of the Management Rights (MR) Discussion Paper. The UOAQ is 
pleased to contribute to the MR review on behalf of all Queensland unit owners. The 
discussion paper presents the Liberal National Party Government with the opportunity to 
review the MR industry with the objective of making unit ownership sustainable into the 
future, complementing the urban infill policy and as a supplement to tourist industry 
accommodation. Removal of non-essential overheads, costs and legislative complications is 
judicious business practise in any cost reduction strategy. 

Unquestionably the continuing viability of high density unit living is essential to the success 
of the urban infill policy, and the provision of private investor units as a supplement to the 
professional tourist accommodation pool. The UOAQ questions the statement contained in 
the preamble to the questionnaire: 

“All stakeholders in the community titles sector should be mindful that body corporate 
legislation must provide a legislative framework that ensures the ongoing viability of 
community titles schemes, and the sustainability of the sector as a growing source of 
business, investment, tourism, accommodation and residency opportunities.” 

The existing legislation is not achieving these objectives. Nor will amended legislation 
based on the above statement, if it is intended to sustain the existing MR regime. Unit values 
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are falling. Unit ownership costs are rising; letting unit owners are receiving very low or 
negative returns on their investments. Existing units are becoming unsaleable and 
developers are having difficulty selling new units because there is no return on investment. 
Existing unit owners, especially those suffering negative returns, with their borrowings 
exceeding the property value, are locked into an investment they can’t reasonably exit, and 
cannot afford refurbishment costs leading to tourism accommodation standards falling. 

The plain fact is that without unit owners, there will be no MR business opportunities, no 
urban infill and no tourist accommodation support. 

The Unit Owners Association of Queensland Inc (UOAQ) is clear in its policy as unanimously 
voted at the 2010 Annual General Meeting of members. The priority in formulating 
Management Rights policy should be shared between private residential long term 
occupancy units and short term accommodation investment units. Both are essential to the 
future prosperity of Queensland and development of the unit industry. This position is self-
evident when considering the 40,625 Community Title Schemes in Queensland providing 
housing and the Tourism Queensland stated figure of 1125 buildings in total and 420 
managed unit buildings containing over 15 beds, contributing to tourism accommodation. 

UOAQ VISION 

The UOAQ considers this discussion paper an opportunity for the Government to establish 
the status and framework for economically sustainable Management Rights into the 
foreseeable future in the best interests of unit owners and Queensland tourism. The UOAQ 
presents a plan to reduce the cost of unit ownership, increase returns to unit owners, 
improve the quality of unit living and encourage young professionally qualified persons into 
the Management Rights industry. 

The single largest cost factor in unit ownership is the inflated cost of Management Rights 
inflicted on unit owners by 10 and 25 year contracts. This situation is counterproductive to 
economically sustainable unit living. 

RESIDENTIAL URBAN INFILL 

If urban residential infill is the priority, then the financial viability of unit living in this sector 
can be more easily achieved. The first cost reduction is that residential buildings can be built 
to Building Code Australia (BCA) class 2, a less expensive option than building class 3 
accommodation. Many medium sized class 2 residential buildings have no requirement for 
an on-site caretaker/letting agent; therefore, there is no requirement for a letting office thus 
further saving construction costs and making space for an additional unit. Many residential 
unit buildings do not require a swimming pool, a spa, a sauna or a tennis court thus further 
reducing construction costs. Long term letting can be managed by fully qualified REIQ real 
estate agents operating from their registered office, remote from the building. 
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The replacement of MR contracts with 3 year caretaking contracts immediately provides a 
reduction in body corporate levies, because the incumbent is not required to borrow large 
amounts of capital to purchase letting rights, thus enabling younger qualified suitable 
persons with limited capital to enter the industry. 

The Government can further legislate cost reduction measures such as outlawing differential 
rating and rate loading for long term rental units. Mandating reduced service charges for 
bulk water supply, bulk garbage collection and bulk electricity supply. Also by forcing Local 
Government to recognise and, pass on to residents, savings in cost per head of population 
for provision of roads, footpaths, drainage and sewerage. 

PROVISION OF TOURIST ACCOMMODATION 

The Body Corporate and Community Management Act 1997 (BCCMA) is critical legislation 
impacting the tourism industry, the building development industry, Government 
development policy and the lifestyles of nearly one million Queensland residents. Logically 
unit living in Queensland must be attractive and economically sustainable. The Government 
is clearly mindful of the competing interests that are carefully balanced by the BCCMA and is 
committed to further refinement of the Act to strengthen its economic impact on 
Queensland. The UOAQ has been critical of the BCCMA and the over-emphasis placed on 
protection of Developers, Financiers and Resident Unit Managers (RUMs) at the expense of 
unit owners, but at the same time recognising that protection of tourism accommodation 
provided by serviced apartment buildings is essential.  

The most expedient means of reducing MR costs is the introduction of 3 year MR contracts 
eliminating the 5 to 5.5 times annual earnings goodwill factor embedded in the sale price 
of MR contracts. 

See Annexure C: PICONES on Prowl after Rights Sale 

The Queensland Tourism Accommodation Data Sheet as at June 2011 reported a total of 
1125 hotels, motels, holiday flats, serviced apartments, units and houses in the tourism 
accommodation pool. Of this number, Tourism Queensland reported 420 serviced 
apartment buildings containing 15 or more units providing 7,870,299 room nights available 
albeit that only 4,915,100 room nights were occupied. These available room nights represent 
43,000 units with a property value in excess of $12 billion, totally owned and funded by unit 
owners who are the only stakeholder group who contribute financially to the industry. This 
investment by unit owners generates $330 million in holiday letting and $290 million in long 
term rental income. From this income, unit owners pay $100 million to letting agents and 
$56 to $84 million to caretakers. 

The Department of Employment, Economic Development and Innovation (DEEDI) 
information web site states: 
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“A substantial share of Queensland's continued economic growth is generated by small 
businesses. There are 400,000 small businesses state-wide which represent around 95% per 
cent of all Queensland businesses.  Small business counts for approximately 50% of all private 
sector employment.” 

Therefore, Management Rights related to tourist accommodation represent 420 of 400,000 
small businesses in Queensland, being only 0.105% of all small business operators in 
Queensland. 

The priority of the BCCMA giving 0.105% of small business special protection and privileges 
- that are not available to the remaining 99.895% of small business - appears to be totally 
unjustifiable and inexplicable on any level of logical reasoning. 

Another way of considering this same issue is the investment mix within a total large 
building complex.  The MR component generally represents only 2-3% of the total building 
value, yet it is the ‘tail wagging the dog’ in terms of who controls the building. 

In every sphere of business (except MR) small business operators realise that the success of 
their business relies on hard work, and the basic business principle of limiting good will to 2 
years return applies when purchasing. A business working on contract must plan for return 
on equity (ROE) within the life of the contract. Also, contract law applies without legislative 
protection and finance is obtained on the true value and ROE of the business without 
legislative protection for the financier. Changing business circumstances and loss of capital 
are accepted as one of the hazards of investing in small business.  

Small business is not a protected species. 

TOURISM 

See Annexure D: Accommodation Data 07062011-4 

Tourism is critical in generating jobs and wealth for Queenslanders. For the 12 months to 07 
December 2011, over 36 million people visited the State generating approximately $17 
billion in income. Direct and indirect tourism employment is estimated at 220,000 people - 
approximately 10 percent of the Queensland workforce. Tourism is important in providing 
jobs in regional areas, particularly the south coast, north coast and far north coast. 

Tourism Queensland reported that as at the year ended June 2011 there were 1125 tourist 
establishments in Queensland comprising 174 hotels, 420 serviced apartment buildings and 
531 motels, holiday flats, units and houses. 

This range of accommodation types caters to a variety of tourists who have been categorised 
by Tourism Queensland into Stylish Travellers 5%, Active Explorers 11%, Self-Discoverers 
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12%, Unwinders 15%, Social Fun Seekers 25% and Connectors 32%.The Stylish Travellers 
seek luxury accommodation whereas the Active Explorers are flexible in their 
accommodation choice. The self-Discoverers seek luxury resorts, hotels and top end serviced 
apartments; the Unwinders also seek luxury resort or hotel style accommodation, as do the 
Social Fun Seekers while the Connectors are happy with standard hotel room, self-contained 
house, and apartment or holiday unit. 

Thus 57% of tourists seek luxury hotels or luxury resort type accommodation and 43% are 
happy with standard hotel rooms, self-contained serviced apartments and holiday units. The 
constant expectation of all tourists is that accommodation meets the advertised standard, is 
clean and provides an ambiance consistent with the expected tourism experience. Thus 57% 
of tourists expect professional facilities and operators with the training and experience to 
provide the highest hospitality service levels, while 43% are happy to accept lower standards 
of accommodation and service, but continue to insist on clean and comfortable 
accommodation that meets their family and lifestyle expectations. 

The Queensland Hotels Association and the Hotel Motel Accommodation Association in 
conjunction with the hotel and motel owners provide a consistently high and professional 
range of tourist accommodation that meets the expectations of the travelling public. Thus 
the needs of 57% of the tourists visiting Queensland are well catered for. In contrast the self-
contained houses, apartments and holiday units provide service and facilities that range 
from excellent to unacceptable. 

The operators of establishments in the latter category are primarily either private house 
owners or mum and dad operators with no professional training and limited hospitality 
experience. This can detract from the tourism experience and reflect poorly on Tourism 
Queensland. The tourism experience is also degraded when the facility is not tourist 
oriented. 

In 2003 the Western Australian government released the report of the Tourism Planning 
Taskforce that was an in-depth investigation into planning for future tourism sustainability. 
The Taskforce investigations provided the opportunity for the factors and issues that impact 
on the tourism industry, the tourist experience and tourist satisfaction, to be recognised. 

The key principle identified was that a sustainable tourism industry, with its many inherent 
benefits, “requires tourism development to be undertaken for tourism purposes.” Past 
practise in Queensland in many instances has been to build class 2 residential 
accommodation buildings and then try to adapt them to tourism facilities. This has adversely 
impacted the tourism experience and the quality of living of permanent residents living in 
these buildings. The UOAQ policy is, and has always been, that the Government should 
encourage the construction of class 3 buildings purpose designed to cater for tourists and 
containing those features sought by tourists for relaxation and enjoyment. 
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The Hotel/ Motel industry is fully capable of providing tourist accommodation meeting the 
standards and facilities expected by the touring public. Moreover, the staff in these facilities 
is professional hospitality personnel trained and qualified to provide the level of service 
expected by tourists. The recent development of hotels and motels with unit type 
accommodation and first class facilities has made provision of unit accommodation, with 
mum and dad caretakers, increasingly redundant. 

There is no dispute that hotel/ motel buildings must be constructed to BCA class 3 standards 
providing the amenity, level of health and safety commensurate with tourist expectations. 
This is an expensive development scenario where the higher establishment and operating 
costs can be recouped from the more affluent tourist market. 

The distinction between class 2 and class 3 building use was clearly understood by the 
standardisation committee working on the predecessor to the draft BCA as far back as 1980. 
Class 2 buildings were defined as places of permanent residence and class 3 buildings were 
defined as transient/ commercial accommodation. The defined objective of the 
standardisation committee (that has since become the objective of the BCA) was: 

The achievement and maintenance of acceptable standards of structural sufficiency, safety 
(including safety from fire), health and amenity for the benefit of the community now and in 
the future. 

Two distinct types of building were envisaged by the 1980/81 standardisation committee: 
class 2 buildings as places of private residence and class 3 buildings as commercial 
transient accommodation. 

Concessions in building standards, energy efficiency, fire detection and access for persons 
with a disability were allowed for class 2 buildings to reduce construction costs in 
consideration of the private residential use of the building. 

The use of class 2 buildings as tourist accommodation is of great concern to the UOAQ for 
the reasons of safety of occupants and creation of problems for both permanent residents 
and transient tourists. 

The study and report by the Western Australian Government found: 

“There is potential for conflict between short stay tourists and residents in a tourist facility 
due to the different objectives of the two groups in being at the premises. This conflict can 
manifest itself in many ways but has two primary outcomes: 

• A devaluation of the “tourist” experience available at the development through there 
being a non-tourist character or ambiance to the facility. 

• An impact on the amenity of the resident due to different lifestyle priorities to short 
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stay tourists, who in many cases have a higher “recreation priority”. 

Supporting this finding was the thesis of Kelly Cassidy, a final year PhD student at Griffith 
University, as reported in the Australian newspaper on 19 October 2007: 

• “Apartment owners are far from one homogenous group.” 
• “They mostly have different and competing interests.” 
• “The conflict potential in many buildings is huge.” 

Bill Randolph, director of the Faculty of the Built Environment at the University of New South 
Wales when endorsing the Cassidy study (in the same edition of the Australian) said: 

“Legislators, policy-makers and managers are all simply going to have to get their 
heads around this if they’re going to manage this sector into the future in an 
appropriate way.” 

PARAMETERS FOR COMMENT ON THE MANAGEMENT RIGHTS DISCUSSION PAPER 

The above comments are the underlying consideration forming the basis of the UOAQ 
submission. Each question of the Discussion Paper is addressed below. 

Q.1 
Are there benefits to be gained from further exploring legislative approaches taken by 
other jurisdictions? 

Studying the experience and outcomes of other similar systems is the most cost effective 
means of increasing the knowledge database and understanding alternative options. As 
stated in the Management Rights Discussion Paper: 

“There is a modest management rights industry in New South Wales (NSW) of around 200 
businesses. The legislation there prevents developers from entering into caretaking 
agreements that extend beyond the first annual general meeting of the owner’s corporation, 
which reduces developer capacity to sell long term contracts for large sums. The legislation 
does not provide protections for financiers. The owners corporation, the equivalent of a body 
corporate, is able to profit from the sale of these agreements and negotiation of extensions. 
Management rights are being actively marketed to owners corporations as a way to bolster 
their funds. The contract term limit in New South Wales is 10 years.” 

NSW is second to Queensland in the number of ‘Management Rights’ (MR). The above 
quoted scenario embodies much of what the UOAQ are recommending for introduction to 
Queensland. Further simplification of the NSW system is possible by limiting MR contracts to 
three years both for initial and subsequent contracts. In a new building, experience has 
shown that three years is the necessary time frame for the new owners to gain an 
understanding of the BCCM system and make informed decisions as to the future 
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management requirements for their building. 

See: Annexure J: UOAQ Class 2 and Class 3 Solution 
 Annexure K: Mixed Use Solution-1 

The owners own the building and therefore should be able to profit from the sale and 
extension of MRs. Legislation banning owners from profiting from their investment is 
unconscionable. 

RECOMMENDATION 

The NSW experience of limiting Developer appointed Resident Unit Managers (RUMs) be 
accepted and adapted to the UOAQ recommended model of 3 year contracts. 

The first and all subsequent MR contracts be limited to 3 years and owners be permitted to 
profit from sale of MRs. 

Q.2 
Are sales of management rights agreements by developers critical to the viability of 
development projects, and if so, why? 

See Annexure B: Australian Financial Review Article 10-11 March 2012 

The evidence from all other Australian States with limited numbers of MRs clearly indicates 
that sale of MRs by developers is not necessary to maintain the viability of development 
projects. We would submit that if it is submitted by developers that sales of management 
rights agreements are critical to the viability of development projects, our counter would be 
that it can achieve the profit it requires by selling the individual units at figures that will 
result in the profit required.  This is a win win for both the developer and the unit owners 
who will not be encumbered with very long term, over-priced caretaking agreements.  
Existing long term caretaking contracts are not fair and reasonable for unit owners who are 
responsible for all body corporate costs every year. Clearly, the ever escalating cost of 
caretaking contracts adjusted by the higher of CPI or fixed ratchet clauses is adding to the 
cost of unit ownership and must be addressed. 

Closely aligned with the sale of Management Rights is the sale of the Community Titles 
Scheme (CTS) name. BCCM Act s. 22 Names of community titles schemes states: 

 The name of a community titles scheme is made up of - 

(a) An identifying name shown in the community management statement; and 
(b) The words ‘community titles scheme’; and 
(c) The unique identifying number allocated under the Land Title Act, section 

115E(2). 
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BCCM Act s. 24 Establishment of community titles scheme states: 

(1) A community titles scheme is established by – 
(a) firstly, the registration, under the Land Title Act..., 
(b) secondly, the recording by the registrar of the first community management 

statement...., 
(2) A community titles scheme is established when the first community management 

statement for the scheme is recorded. 

BCCM Act 1997 s. 30 Creation of body corporate for community titles scheme states: 

“When a community titles scheme is established, a body corporate is created, and is 
the body corporate for the scheme.” 

BCCM Act s. 35(1) states: 

“Common property for a community titles scheme is owned by the owners of the lots 
included in the scheme, as tenants in common ...” 

BCCM Act s. 35(3) states: 

“An owner’s interest in a lot is inseparable from the owner’s interest in the common 
property.” 

Logically the name of the scheme is an integral part of the scheme and should pass to the 
owners of the scheme. 

In practice, developers are selling the rights to the name of the scheme for their own 
financial benefit, thus depriving the body corporate control of the use of the name of their 
own scheme. The UOAQ submits that this is further unconscionable conduct by the 
developer. 

See Annexure Q: An Oracle by Any Other Name 

RECOMMENDATION 

The developer be permitted to sell the first Management Rights for a development with a 
restricted term of three years, and extensions of existing or future Agreements be not 
permitted. 

The name of the scheme be reserved by legislation as the inalienable property of the body 
corporate. Any existing names or logos owned by anyone other than the body corporate to 
be surrendered to the relevant bodies corporate. 
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Q.3 
What are the arguments for and against a body corporate receiving the proceeds of a 
management rights sale? 

The body corporate owns the building and common property (or the scheme land in some 
instances).  These assets are the owners’ investment. Legislation forcing unit owner 
investors to allow the profit from sale of their management rights to be taken by others is 
unconscionable. 

The body corporate is responsible for all future operation and maintenance of the building 
and should be entitled to apply the profit from sale of MRs to that responsibility. 

RECOMMENDATION 

The body corporate is empowered to negotiate all contracts relating to their building. This 
may be for a MR contract, full or part time caretaking contract, an offset caretaking letting 
contract, or for no contract whatsoever (say with the owners or residents performing the 
required tasks thus saving themselves money) similar to single residential maintenance by 
the owner. 

Q.4 
Does the level of disclosure by developers in relation to management rights agreements 
match the perception they owe a fiduciary duty to the body corporate, and should it? 

Contracts for the sale of new Management Rights for a new development are usually 
entered into subject to registration of the relevant Community Management Statement/s 
(CTS) for the development.  Upon registration of the CTS/s, the developer as Original 
Proprietor holds the first general meeting, without any notice to any purchasers or 
prospective purchasers (committed ‘off the plan’ purchasers), and in the name of the body 
corporate, approves the sale of the Management Rights to the purchaser and executes all 
relevant documents on behalf of the body corporate/s in exchange for the contract sale 
price. 

Our enquiries indicate that developers with their advisers allocate approximately $1,000 per 
unit minimum per body corporate to quantify the service fee to be paid to a building 
manager.  The UOAQ submits that this is an unjust and unfair practice to impose on unit 
owners, and submits all developers must inform all new purchasers of the cost of each duty 
to be undertaken by a building manager based on what are the current rates for all the 
caretaking duties to be undertaken.  The allocation of fair current market rates for 
remuneration for the caretaking duties to be undertaken is absolutely crucial to making unit 
living affordable and sustainable. 
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RECOMMENDATION 

In addition to the requirements of existing legislation, the developer is required to disclose 
to the body corporate the term, conditions and financial detail of the initial MR contract. 

Q.5 
In practice, do the existing responsibilities, penalties and redress mechanisms for 
management rights establishment by the original owner ensure that such agreements are 
appropriate for the scheme? 

Practically, there are no penalties. As previously stated the new owners require some three 
years developing an understanding of the BCCMA and Regulations. The financial impediment 
to a body corporate with limited experience and financial resources initiating legal action 
against an experienced and wealthy developer (usually a hollow shell company) protects the 
developer from redress. 

The UOAQ understands that any solicitor in the body corporate arena charges in the vicinity 
of $250 to $480 per hour or part thereof and therefore, it is really only by special levies that 
funds ever will be available for a firm of Solicitors to be instructed and for an action to run in 
the Courts against a developer which the body corporate believes has breached the Act.  
Hardly anybody wants to have to pay special levies so usually there will not be any available 
funds to seek redress anyway. 

The UOAQ is aware; of many residential bodies corporate being registered with the incorrect 
Modules allowing for 25 year caretaking contracts which only ever benefit the developer at 
the point of sale of the management rights, and the caretaker for decades.  The legislation 
must require that the correct Module be registered for the scheme and very substantial 
penalties must apply against the developer and its directors and shareholders personally if it 
does not.  Two dollar companies are very difficult to get any money out of.   The legislation 
should also make it easy and simple for bodies corporate to alter their Modules to the 
correct Standard Module when the developer has imposed the incorrect one in the past.  
The choice of module relies solely on the INTENTION of the developer, without any 
requirement to meet any test as to whether the initial module choice, which is ultimately 
determined by the developer, is appropriate for the site. 

Appealing to the Department of Fair Trading or BCCM Commissioners Office is a complete 
and total exercise in frustration. This was clearly demonstrated in the Phoenician case. 

Q.6 
Is this review mechanism an effective way to ensure service contracts entered into by 
developers are fair and reasonable? 

The first management rights contracts for a single body corporate or multiple scheme bodies 
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corporate are executed by the developer as original proprietor which executes the relevant 
engagements and authorisations as the original proprietor.  The documents are those 
contained in the relevant Contracts of Sale presented by the developer and its marketing 
agents.  The purchasers do not have any opportunity to discuss the proposed contracts at 
any meeting prior to execution by the developer, nor are they notified of the general 
meeting at which the motions are put to execute the relevant documents.  It is usual 
practice that the building manager and the registered proprietor of the building manager’s 
apartment attend the general meeting together with representatives of the strata title 
manager to be appointed by the developer.  It is basically a done deal between the 
developer and the building manager before the unit owners are permitted to become 
involved in the administration of the body corporate after the initial control period 
terminates. 

The UOAQ knows of many bodies corporate that have been registered with the incorrect 
Module applying to the scheme.  This is a fundamental error by the developers and must be 
remedied in the legislation.  Any Review of the Agreements established by the original 
owner is a process that the UOAQ submits is beyond the normal expertise of volunteer 
committee members to undertake on behalf of the body corporate and is too late in terms 
of matters that should not have part of the agreements executed i.e. incorrect module, too 
expensive payments for caretaking duties, inappropriate duties being included.  In the 
experience of UOAQ committee members, no strata title Body Corporate Manager has ever 
brought the relevant provisions to the attention of their committees. 

The current review mechanism is not an effective way to ensure service contracts entered 
into by developers are fair and reasonable.  It also would involve considerable extra costs for 
the unit owners who are not usually included in the original or subsequent body corporate 
budgets.  This would be in addition to the many increased fees usually necessary to inject 
into budgets when the original proprietor developer has exited the body corporate.  The 
UOAQ is aware of many budgets prepared by developers being very incorrect and requiring 
substantial increases in the second and subsequent years. 

Initial Developer prepared budgets are often not representative of ongoing financial 
arrangements, as initial free warranty; under represent the ongoing costs after warranty 
expiry in future years.  Developers can and do enter into lower value cost contracts in the 
construction phase, where the contractor becomes the  end service provider who is 
subsequently compensated by being awarded a higher priced ongoing service contract, 
entered into by the Developer in its role as the initial 100% Body corporate binding future 
owners.  Via this mechanism, developers are able to cost shift/defer legitimate construction 
costs to be amortised into ongoing higher priced service contract unknowingly being paid by 
the new owners via future levies.  This can explain how future levies a few years after 
completion escalate uncontrollably. 
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RECOMMENDATION 

The introduction of three year limited contracts and no extensions to current management 
rights contracts will make this provision redundant. 

Q.7 
Would this type of “transitional” requirement work in Queensland, and why or why not? 

This type of ‘transitional’ requirement may work in Queensland, but as previously stated the 
new owners require some three years to fully understanding the implications of any new MR 
contract. Introduction of three year limited contracts will make this provision redundant. 

Q.8 
Are developers generally choosing appropriate regulation modules for schemes?  If not, 
how could this be addressed? 

Generally developers choose the regulation module that will provide the maximum return 
from the sale of the management rights. If per chance the developer does choose the 
standard module, the RUM will pursue a prolonged campaign to have the module changed 
to the Accommodation Module to increase the value of his contract – often for sale shortly 
after having the Accommodation Module assigned. 

The assignment of the incorrect module was clearly demonstrated in Application 0946 – 
2006 where determining an Application for change from the developer assigned 
Accommodation Module to the Standard Module, the Adjudicator stated: 

“It seems to be accepted and common knowledge that the lots are not, currently 
predominantly “accommodation lots”.” 

“There is no evidence that the lots have previously been, but are no longer, 
predominantly accommodation lots.” 

“I conclude that there is no reason why this scheme should remain governed by the 
Accommodation Module.” 

“The Standard module would better reflect the way in which the scheme is currently 
operating.” 

Notwithstanding BCCM Act s. 21(3)(a) and (b) the Adjudicator did not order change of the 
management module from Accommodation to Standard module. 

The synergy between the BCA building classifications of class 2 and class 3 are such that the 
standard module aligns with class 2 and the accommodation module aligns with class 3. 
Logically the building class should be used to determine the management module thus 
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eliminating the confusion as to the correct management module to be assigned and taking 
the matter out of the realm of the state of mind of the developer relating to the choice of 
module. 

RECOMMENDATION 

The module assigned to the building be determined by the Building Code Australia building 
classification. All class 2 buildings be placed under the Standard Module, and all Class 3 
buildings be placed under the Accommodation Module. 

Q.9 
Is there merit to schemes being required to have a statement of purpose or identity? How 
might it be used, and what effect could it have? 

The developer must have a clear statement of purpose when applying for development (DA) 
and building approval (BA) as this will determine the BCA classification to be assigned to the 
building and subsequently the design and construction standards to ensure that the building 
is fit for purpose. 

Also the statement of purpose should be included in all unit sales advertising material to 
fully inform potential purchasers. 

Unfortunately the Queensland Government has failed to clearly define the BCA building 
classifications and use. Clear building classification and use definitions would overcome 
misidentification and description of use by sales personnel. 

RECOMMENDATION 

The Queensland Government complete the task started by the now defunct Department of 
Infrastructure and Planning, and proceeds with publication of the intent of Newsflash 327 
and 367 to define the use of class 2 buildings. 

Q.10 
Are the current arrangements for changing regulation modules adequate to ensure 
appropriate regulation modules are chosen for schemes?   

Definitely not. There are currently prolonged campaigns being conducted by RUMs using 
misinformation, intimidation, financial control of letting pools and even sympathy to obtain 
changes from Standard to Accommodation modules to obtain an immediate MR contract 
term extension. The unbalanced approach to this matter is that if a scheme were to change 
from Accommodation to Standard module, the MR contract term is not reduced for the 
existing contract and extension options.  The Application 19th Avenue [2006] QBCCMCmr 
503 (6 October 2006) gives some insight into the depth of feeling, misinformation and 
prolonged disputes that arise over change of management modules. 

http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2006/503.html
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The UOAQ also recommends that developers not be permitted to put layered schemes into 
incorrect Modules. Substantial penalties will need to be imposed to stop the current unfair 
practice of developers. 

Developers put all layered scheme residential bodies corporate in the Accommodation 
Module and the Principal Scheme in the Standard Module.  Many layered schemes have 
three, five or seven bodies corporate in their complexes which we submit has created unfair, 
far too expensive and very complicated administration of such schemes.  The unit owners 
are then lumbered with 25 year caretaking contracts for the residential lots which are 
overpriced compared with other industry contract for similar caretaking duties.  Regular 
extensions are then also regularly sought with most owners not understanding the economic 
cost to them.  The UOAQ submits that a caretaking contracts is a diminishing asset and the 
financial undertaking of the caretaker is of no relevance to the administration of the body 
corporate by the body corporate. 

The UOAQ further recommends that upon completion of a development, that the legislation 
require the original proprietor to amalgamate the various bodies corporate in a layered 
scheme, so that a far less expensive and simpler administrative regime is put in place.  At 
present, strata title and management rights contracts are required for every body corporate 
in a layered scheme.  It is unaffordable and impractical for unit owners to achieve this fairer 
and more affordable type of administration for layered schemes. 

RECOMMENDATION 

If the management module is assigned to the BCA classification of the building there can be 
no change of module unless there is a material change of use of the building and the building 
is reclassified. 

Q.11 
Are these types of tensions between owner occupiers, investor owners and resident 
managers common to conflicts involving management rights? If so, are there ways to 
address them? 

Yes, tensions are common relating to management modules, contract extensions, 
employment of Body Corporate Managers, and composition of committees and standard of 
performance of duties by RUMs.  This is usually driven by the commercial imperative of the 
debt financing of a Caretaker’s compliance arrangements with its bank rather than that 
which suits the owners of the complex, who are the principal stakeholders.  

There is an absence of research data available which measures the divergence in the 
remuneration of RUM’s, such that any relativity of remuneration for different building is not 
readily available.  UOAQ has compiled a research database that specifically addresses this 
issue. 
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In many cases, the remuneration was originally set by the Developer before completion of 
the construction of the building, and the successive increases sought by RUMs during the life 
of contract.  The UOAQ is unaware of there ever being a DECREASE in the remuneration. 

To highlight the divergence of remuneration of RUMs, and the impact that this has on the 
financial viability of the body corporate, extensive research and database analysis has been 
carried out, sourced from the audited financial statements of almost 100 buildings.  This is 
detailed in the following Annexures - 

Annexure P: Tabulates the per lot per annum Remuneration of RUMs from this random 
group of buildings, segregated into the 3 segments: No or Low Years of MR Contracts; 
Standard and Accommodation Module Buildings.  As the trend towards buildings not 
extending MR contracts increases, this is starting to be reflected in the first segment, which 
has the lowest average per lot per annum Caretaker Remuneration of $878 per lot, 
significantly less than the almost equal average for Standard Module $1,259 and 
Accommodation Module $1,253. 

When this is correlated to the impact on the financial viability of a Body Corporate, this 
highlights significant divergence between buildings with good and poor financial 
performance, by contrasting the following extracts from the database: 

 Overall Financial Performance Ranking 
 Good  Poor 
Line in Database Analysis - Annexure O 67 40 
Age of Buildings 13 Years 12 Years 
Per Lot Per Annum RUM Remuneration $1,144  $878 
No. Years Sinking Fund Reserves 6.9 Years 0.94 Years 

For an explanation of the methodology applicable to the compilation of the database 
statistics, these are all outlined in Annexure P. 

RECOMMENDATION 

• Management Modules assigned to the BCA classification of buildings will remove the 
possibility of classification disputes. 

• Three year contracts will remove disputes over contract extensions. 
• Three year contracts will resolve RUM interference in appointment of BCMs as the 

RUM will be re-appointed every three years possibly at the same time as the BCM. 
• Three year contracts will resolve disputes as to composition of committees as the 

RUM will have to be re-appointed every three years and any attempts to coerce the 
committee will be seen as contrary to the best interests of the body corporate. 

• Three year contracts will resolve disputes over standards of performance, because if 
the body corporate is not satisfied, the RUM will not be reappointed. 
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• Three year contracts will provide the opportunity for the remuneration to be 
reviewed which may result in a more market driven level of remuneration rather 
than a remuneration package that was initially assessed by the developer, only 
increased over the passage of time, and seldom if ever reviewed or renegotiated, 
which is contributing to maintenance of high cost regimes suffered by lot owners..  

Q.12 
What might be the potential advantages and disadvantages of allowing lot use restrictions, 
and how could this be implemented? 

There are no advantages in allowing lot use restrictions as per BCCMA section 180 (3). Any 
lot use restriction is contrary to the enunciated secondary objectives of the BCCMA section 
4, and removes the body corporate authority to manage their own building.  When a lot in a 
class 2 building is used for transient accommodation the body corporate while complying 
with BCCM Act Section 180(3) is in conflict with the Building Code Australia (BCA) 
requirements for Class 2 building use. The Body Corporate is responsible for ensuring that 
their building complies with safety standards and the DDA, but this is not possible for a Class 
2 building (permanent residential) being used under Section 180 (3) as a (short term) 
accommodation building. 

BCCM Act section 180(3) removes the rights of the body corporate to determine if they want 
a full residential building or a holiday letting building. Adjudication Application 0039-2010 is 
an example of the majority of the body corporate voting to run their building as a class 2 
residential, as the building has no facilities for persons with a disability, but their decision 
was overturned by the Adjudicator. But the body corporate is responsible for running and 
maintaining the common property (AM s157).   

The potential insurance implications of misuse of a residential class 2 building being used as 
short term accommodation, without adequate modification for use by persons with a 
disability, or upgrading of the smoke detection and fire alarm system from BCA Specification 
E2.2a para. 3. (AS 3786) to BCA Specification E2.2a para.4.  As AS1670 will be catastrophic 
for any body corporate unfortunate enough to experience a death by fire of a transient 
resident, or a person with a disability, in a class 2 building. 

The Queensland legislation is clear and specific on the matter of misuse of buildings, and the 
Building Act 1975 states: 

114A Owner’s obligation to comply with certificate of classification 

1) This section applies if— 
(a) a certificate of classification has been given for a building; and 
(b) the certificate states a restriction mentioned in section 103(e) or a 

requirement of a type mentioned in section 103(f). 
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2) The owner of the building must, unless the owner has a reasonable excuse, ensure the 
requirement or restriction is complied with. 

Maximum penalty—165 penalty units. 

115 Compliance with relevant BCA and QDC provisions for occupation and use of building 

1) A person must not, unless the person has a reasonable excuse, occupy or use a building if 
the building does not comply with the following for the occupation or use— 

(a) any relevant BCA provisions for its class of building; 
(b) any relevant QDC provisions for the building. 

Maximum penalty—165 penalty units. 

2) Subsection (3) applies if, under a performance requirement for a building under any 
relevant BCA provisions for its class of building or any relevant QDC provisions for the 
building, a person must carry out work to maintain the building for occupation and use. 

3) The person must comply with the requirement unless the person has a reasonable 
excuse. 

Maximum penalty—165 penalty units. 

4) For subsections (1) and (2), the relevant BCA provisions for the class of building and the 
relevant QDC provisions for the building are—  

(a) if there is a building development approval for the building, the provisions of 
the BCA for the class and the provisions of the QDC for the building in force— 

(i) generally—when the approval was granted; or 
(ii) if, under this Act, the provisions, as they were in force at an earlier 

time applied to building assessment work for the  approval—at the 
earlier time; or 

(b) otherwise, any provisions of the BCA for the class and the provisions of the 
QDC for the building in force when building work for the building started. 

5) However, the provisions are subject to— 
(a) any variation of them under this Act; and 
(b) any local law or local planning instrument that, under this Act, applied to the 

building work for the building. 
6) To remove any doubt, it is declared that subsections (1) and (2) apply even if a building 

development approval for the building is contrary to the provisions mentioned in the 
subsections.[s 116] 

257 Liability for corporation’s default 

Where an offence against this Act is committed by a body corporate each member of the 
governing body of that body corporate shall be taken to have committed the offence and 
may be punished for the offence accordingly, in addition to the body corporate, unless the 
member proves that the member had no knowledge of the commission of the offence or 
could not have prevented its commission by the exercise of reasonable diligence. 
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BCCMA s 180(3) is offensive to the above legislation and therefore places the body corporate 
in breach of the law. As such the section is contrary to the Legislative Standards Act 1992 
and possibly the Queensland Constitution. 

Further comment on Q.12 is included in the response to Q.14 

RECOMMENDATION 

BCCMA s 180 (3) be repealed. 

Q.13 
Is there a need for an additional regulation module? What needs would it address, and 
what characteristics would it require? 

There is no need for an additional regulation module. The Act and existing Regulations are 
already too complex and confusing for the average unit owner. If anything the Act and 
Regulations should be simplified with special interest BCCM legislation being repealed 
wherever common law can be applied; e.g. contracts and termination of contracts. The 
recently spawned ‘Practise Directions’ (32 at last count) being issued by the BCCM 
Commissioner further add to the volumes of information that must be absorbed by unit 
owners. The real question should be: How can the Act and Regulations be reduced? 

Q.14 Should building classification be used to restrict choice of regulation module, lot 
usage, and/or the nature of management rights arrangements allowed? How might this be 
done, and what effect would it have? 

The answer to this question is embedded in the history of the creation of the BCA. The 
following history was extracted from the Australian Building Codes Board web site: 

“In 1965, the Interstate Standing Committee on Uniform Building Regulations (ISCUBR) was 
established. ISCUBR was basically an agreement between the State administrations 
responsible for building regulatory matters to pool their resources for the benefit of all 
States. ISCUBR's first task was to draft a model technical code for building regulatory 
purposes. The document was referred to as the "Australian Model Uniform Building Code" 
(AMUBC), and was first released in the early 1970's. 

The AMUBC contained proposals for both technical matters and some administrative matters 
which were based on the then Local Government Act of New South Wales. The intention was 
that States could use the AMUBC as a model for their own building regulations. However, 
variation from the model was considerable, with many States changing the provisions in 
accordance with their perceptions of local needs. 
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The Building Code of Australia 

In 1980, the Local Government Ministerial Council agreed to the formation of the Australian 
Building Regulations Coordinating Council (AUBRCC) to supersede ISCUBR.  AUBRCC’s main 
task was to continue to develop the AMUBC, which led to the production of the first edition 
of the Building Code of Australia (BCA) in 1988. The BCA was further refined and a new 
edition was released in 1990. This edition of the BCA was progressively adopted by States 
and Territories during the early 1990s. 

In 1991, the Building Regulation Review Task Force recommended to COAG the establishment 
of a body to achieve far-reaching national reform. An Inter-government Agreement was 
signed in April 1994 to establish the Australian Building Codes Board (ABCB). One of the first 
tasks of the ABCB was to convert the BCA into a more fully performance-based document. 

The ABCB released the performance-based BCA (BCA96) in October 1996. BCA96 was 
adopted by the Commonwealth and most states and territories on 1 July 1997, with the 
remainder adopting it by early 1998.” 

Much of the early work during 1980 and 1981 concentrated on standardisation of the States’ 
understanding of definitions of building use and the subsequent construction standards to 
achieve the stated objective of acceptable standards of structural sufficiency, safety 
(including safety from fire), health and amenity for the benefit of the community now and in 
the future. 

Undoubtedly the intent of the first working parties and standardisation committees dating 
from year 1980 was to create building classifications to serve the Australian community into 
the foreseeable future. 

Class 1 was intended to define a single private residence used either for owner occupation or 
long term rental. 

Class 2 was intended to define multiple private residences built above, below or beside 
another private residence, either for owner occupation or long term rental. 

Class 3 was intended to define commercial accommodation including hotels, motels, units 
used for short or long term accommodation, prisons, boarding school accommodation and 
military barracks or the like while providing flexibility for owners who wished to both rent 
their accommodation unit and use it for their own holiday accommodation. 

At that time class 1b did not exist. 

The Class 1b classification was first introduced at Amendment 3 to the BCA 90 (1992), and it 
was intended for this classification to provide a concession for people to rent out rooms in a 
house, and for other purposes such as running a bed and breakfast or farm-stay business 
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without having to comply with the more stringent Class 3 building requirements (BCA: 1990). 
The use of class 1a houses for class 1b purposes was envisaged to be controlled by local 
council zoning or planning laws. 

Misuse of class 2 buildings. 

Annex A details the intended use of class 2 building and the derivation of that intended use. 
Effective 15 March 2010 all new class 2 buildings open to the public were required to comply 
with the access requirements for a person with a disability. However; the access standards 
for existing class 2 buildings remain unresolved. Also class 2 buildings continue to be 
constructed with lower fire standards defined in the BCA Fire Specification E2.2a para. 3. (AS 
3786). 

The Disability Discrimination Act (DDA) Premises Standards guidelines state in relation to 
existing class 2 buildings: 

"A Class 2 building is typically a block of residential flats or apartments. While the Premises 
Standards do not apply to the internal parts of sole occupancy units (SOUs), they do require 
that any common areas available for use by all residents be accessible where the SOUs are 
made available to the public for short-term rent.” 

The scenario established by the Premises Standards introduces a material change of use 
from private residential to public commercial accommodation. The BCA requires that public 
buildings comply with BCA fire Specification E2.2a para. 4. (AS 1670). That is that a BCA Class 
3 building must comply with the DDA. (Acknowledging all the conditions and circumstances 
now included in the BCA). 

Class 2 buildings are built to BCA Fire Specification E2.2a para. 3. (AS 3786) that is a lower 
standard permitted only in buildings designed for private residential use. The private 
residential building by virtue of the type of resident results in long term occupants. 
Therefore, any Class 2 building being operated as a commercial accommodation building 
available to the public for short term rent, is in breach of the BCA fire standards even if it 
does comply with DDA access requirements. (Acknowledging all the conditions and 
circumstances now included in the BCA). 

If there is confusion as to the intended use of a building, the Building Codes Committee 
(BCC) and ABCB cannot perform their primary function of defining performance standards 
during construction to achieve completed building classification and use, thus placing the 
BCA specifications into question. 

“The goals of the BCA are to enable the achievement and maintenance of acceptable 
standards of structural sufficiency, safety (including safety from fire), health and amenity for 
the benefit of the community now and in the future.” 
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The outcomes of lack of clarification of the definition of Class 2 buildings are: 

• Class 2 buildings continue to be fire traps for short term residents not familiar with 
the building, and no escape for persons with a disability. 

• New class 2 buildings continue to be approved for class 3 use. 
• Hotel / Motel operators are reluctant to build new class 3 buildings to compete in the 

same market against less expensive class 2 buildings. 
• There is a growing shortage of class 3 buildings to provide a quality tourist 

experience. 
• The tourist experience is degraded by ‘mum & dad amateur operators’ running class 

2 buildings, compared with professional operators of class 3 buildings. 
• The availability of class 2 residential units is being depleted by conversion of class 2 

buildings to incorrect class 3 use.  There is a shortage of Class 2 residential units in 
the capital cities CBDs. 

• Permanent residents in class 2 buildings have their lifestyle amenity, safety, and 
health degraded by holidaymakers in their building. 

• Queensland does not comply with the Commonwealth ‘Premises Standards’ 
legislation requiring Disability Discrimination Act access standards to all class 2 
buildings open to the public, thus exposing the body corporate to prosecution. 

RECOMMENDATION 

A PLAN BE DEVELOPED FOR CORRECTION OF THE CLASS 2 / CLASS 3 DEBACLE 

The Dilemma of class 2 

Obviously, due to their own inaction, Governments are now faced with the dilemma of 
resolving the requirements for class 2 buildings, and pacifying the vested interests of existing 
class 2 building operators. Also persons who purchased in good faith for investment and 
persons who purchased in good faith, believing that class 2 buildings were a classification 
that provided persons seeking permanent long-term accommodation, with the amenity, level 
of health and safety commensurate with community expectations for places of permanent 
residence. 

From the three interest groups above, only the permanent residents have acted with care, 
due diligence and within the law. The building operators and the investment owners are now 
asking the Government to retrospectively support their incorrect assumptions, lack of due 
diligence or, blatant disregard for the BCA. 

The Government policy of in-fill high density unit development, and the ever increasing 
number of CTS schemes make it imperative that the correct use of class 2 and class 3 
buildings be defined, clarified and then be passed by Parliament. This task has been in 
abeyance since 2006 when the project commenced by the then Department of Infrastructure 
and Planning was consigned to the “too hard” basket. 
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This type of dilemma is not new to the Queensland Government. The backpackers’ hostel 
crisis presented similar problems, but in that case the Government did not resile from its 
responsibility to bring every accommodation facility into compliance with the law. 
Understandably, time was required to allow planning and provision for necessary 
expenditure and this was provided for in the legislation. The backpacker’s model must be 
applied to the class 2 building debacle. Having some class 2 buildings forever exempt from 
complying with the fire safety standards is unacceptable. Fire is not selective as to which 
building it destroys or whom it kills.  In some aspects the class 2 situation is easier than the 
backpacker’s situation in that class 2 buildings have two possible solutions to the problem. 
The building can be used in compliance with the class 2 requirements of permanent or long 
term accommodation, or the building can be used for short term transient holiday 
accommodation if converted to class 3 standards. The Government required class 1b 
buildings with more than 12 persons to be reclassified to class 3.  However, class 2 multi-
storey buildings with 200 persons are currently being used as class 2 with inadequate fire 
detection and alerting systems. This is a blatant conflict of policy and an unacceptable risk. 

Consideration for Building Owners 

The primary consideration in any solution as to correct building use must be the building 
owners (Body Corporate). The owners must be allowed freedom of choice to determine by 
democratic vote how they want their building used, and any ‘Guideline’ must facilitate that 
decision. Unit owners fall into two distinct groups: those who purchased for investment and 
those who purchased for private residential use. Those who purchased in a Class 2 building 
for investment, either knowingly or unknowingly, purchased in the wrong classification 
building. Those who purchased for residential use purchased in the correct classification 
building. Any right thinking person must conclude that those persons who purchased in the 
correct classification building must be given priority in any dispute as to future building use - 
provided that the majority of owners support that building use. 

As population densities increase (in line with Government policy) the number of persons 
permanently accommodated in apartment buildings will increase. These persons have every 
right to expect accommodation standards that provide the amenity, health and safety equal 
to private residential houses. They should not be expected to live with noise, and short term 
renters (strangers) using their recreational facilities such as swimming pools, garden areas 
and community lounges. The lifestyle expectations of permanent residents and short-term 
transient holidaying tourists are entirely incompatible. The use of residential buildings for 
transient short term accommodation creates both a health and safety risk for occupants of 
the buildings. Permanent residents in residential buildings used for transient accommodation 
suffer stress, anxiety and social alienation. This situation is a serious health problem for many 
unit owners who are unable to escape the environment in the building, and cannot afford to 
sell and relocate.  
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Owners who purchased for short-term accommodation investment must be given equal 
consideration as residential owners when the majority of owners vote to retain short-term 
accommodation in a class 2 building. However, this situation cannot be allowed to continue 
indefinitely and time frames must be established to either upgrade the building to class 3, or 
change to the correct class 2 residential use. 

The Australian Building Codes Board (ABCB) public consultation paper on noise levels in 
buildings, reported that a UK Department of Environment, Transport and Regions, January 
2001 document states: 

"Noise, at the sort of levels encountered in dwellings, can lead to a wide range of adverse 
health effects including loss of sleep, stress and high blood pressure. Qualifying the risks 
attributable to exposure to environmental noise and, particularly, neighbour noise is difficult 
but it is suggested that there are between one and ten deaths per year in the UK (these being 
suicides or as a result of assaults) attributed to noise from neighbours. The number of less 
severe problems attributed to noise (such as stress, migraines, etc.) is estimated to be about 
10,000 per year. 

This report further supports the need for dedicated residential class 2 buildings. 

Retrospective Implementation 

If a building is to be upgraded to class 3, then the ‘Guidelines’ must clearly define the 
financial responsibility for the upgrade as resting on those owners who wish to short term 
rent. The first mandatory upgrade for class 2 buildings being used for class 3 accommodation 
must be compliant with BCA Specification E2.2a para.4. (AS 1670). The time frame for this 
upgrade must be within 12 months of publication of the ‘Guidelines’ as an amendment to the 
BCA, and full compliance with class 3, and the DDA, within 5 years. Failing class 3 compliance 
within 5 years, the building must revert to the correct class 2 residential use. 

Currently there is an acute shortage of long term residential rental units in capital cities. If 
class 2 buildings are used for their correct residential classification, there will be some relief 
in the residential rental market. Also five years is adequate time for construction of class 3 
buildings to cater to the tourist and transient accommodation requirements. Furthermore, 
the five-year requirement may help stimulate the tourism building industry. 

The tourism industry will benefit by provision of properly designed and equipped class 3 
buildings with staff trained and qualified to enhance the tourism experience. Residents 
seeking long term or permanent accommodation in class 2 buildings will be provided with 
buildings and apartments designed and constructed to facilitate the ambiance, privacy, 
security and environment expected of places of permanent residence. 
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RUMs are the third group who must be given some consideration, but they are not on the 
same standing as building owners, albeit that they may own a unit in the building. Letting 
business returns from a 100% occupancy long term let building yielding 7.5% will be almost 
equal to business returns from a 65% let short term rental building yielding 12%. 

The above provides an outline of one possible approach to the class 2 building problem, 
which should be acceptable to residential owners, investment owners, the tourism industry 
and RUMs. Councils who hold a genuine interest in compliance with the BCA definitions of 
building use should also be satisfied with progressive planned introduction of compliance 
regulations. 

Q15. 
What are the advantages and disadvantages of management rights businesses owning 
scheme lots? Are there other approaches that could be explored? 

If the MR business owns the building office in a class 3 building, then the RUM controls the 
letting business for the building at the exclusion of the body corporate (that owns the 
building). This makes termination of the RUM far more difficult. 

An example is Adjudication 0235-2012 Commissioner for BCCM. 

The ARAMA position is revealed by the following statement: 

ARAMA “successfully reversed the draft proposal that the (building) office must be on 
common property”. (ARAMA Newsletter December 2007). 

An example of why the body corporate should own the office is at Isle of Palms Resort 
[2011] QBCCM Cmr 218 (24 May 2011) 

In this case the RUM attempted to commandeer the facility intercom and security system 
because the PABX installed in the office was a conduit in the system. The RUM attempted to 
charge the owners for what were in fact common property utilities. 

If the RUM owns other units in a class 3 building and those units are for rent then there is a 
conflict of interest between the RUM and other rental unit owners - real or perceived. The 
legal interpretation of fiduciary duty means that RUMs should disclose rental unit ownership 
and leaseback contracts, but this is seldom if ever the case. Also under the definition of 
fiduciary duty the RUM should lease all other units in the letting pool before he lets lease-
back units or his own units. The UOAQ is unaware of any building where this is the practice. 

In a class 2 building used in accordance with the BCA (long term residential) there is no real 
need for a building office, and it does not matter where the caretaker lives in the building – 
or away from the building. Long term rentals can be better handled by fully qualified REIQ 
agents thus avoiding conflicts of interest. 

http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
http://www.austlii.edu.au/au/cases/qld/QBCCMCmr/2011/218.html
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Closely related to ownership of the office is use of the office. The intent of the BCCMA is to 
provide for limited real estate activities by the letting agent by way of short term rentals for 
the benefit of owners. There is a growing tendency for letting agents to extend their 
activities under a full REIQ licence to encompass unit sales for the building plus other outside 
activities. This trend places the letting agent in conflict with the intent of the Act and the 
division of duties as the caretaker for the building. Time allocation between the paid duties 
of common property caretaking for the body corporate and the private business activities as 
the letting agent is already a common matter of conflict. Extended real estate activities by 
the RUM serve only to compound this conflict. The purchase of lease-back contracts on units 
also places the RUM in conflict with his position as an impartial letting agent. 

RECOMMENDATION 

Ownership of the building office in a class 3 rental building must be vested in the body 
corporate for the benefit of the body corporate. This office can be leased to the RUM, or 
used by the RUM at nil cost reducing the caretaking cost component to the body corporate. 

RUM should not own units in the short term letting pool. 

RUM should not enter into lease-back contracts. 

RUM should not be permitted to extend his real estate activities beyond the existing 
restricted licence for letting of units in the scheme. 

Q16. 
Are the licensing requirements for letting agents appropriate? 

This question must extend far beyond the “licensing requirements”. The existing licensing 
requirements are important, but extensive hospitality qualifications required to operate a 
tourist business are essential. People skills and a genuine interest in the welfare of guests 
are also essential. 

There is a conflict in the existing MR arrangements. The body corporate requires a caretaker 
for their building, but the rental owners want a hospitality manager. These two duties create 
a conflict of recruitment and time allocation. 

The body corporate when employing RUM is seldom considering the hospitality 
qualifications. The body corporate is looking for honesty, work ethic, building cleaning 
experience, building maintenance experience, swimming pool health requirement 
knowledge, and maintenance experience and gardening experience. Personal qualifications 
of initiative, time organisational ability and self-motivation are also desired qualities. 

The above qualities are extremely difficult to find in Mum and Dad teams looking for a 
retirement nest. Unfortunately very few younger couples have the financial resources to buy 
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into a MR business when they have to pay exorbitant amounts for the Letting Rights. 

The sale of MRs at multiples of 5 to 5.5 annual returns is the principal driver in the escalating 
cost of unit ownership. Potential RUM has to fund the purchase of the MRs either by 
borrowing or by investment of retirement nest eggs. Either the interest on the loan must be 
serviced, or a return on equity (ROE) achieved to maintain the value of the capital.  These 
funds must be generated by the caretaking salary, or by higher letting returns. As with all 
sources of funds in the unit industry, these returns are extracted from the unit owners’ 
pockets, thus reducing ROE for the unit owner. 

The sale of several hundred management rights businesses, in a range of $0.2 and $6 million’ 
each year adds considerably to the cost of unit ownership and contributes substantially to 
the growing financial un-sustainability of unit ownership. The costs of MRs have to be 
recouped through body corporate levies paid by unit owners, or reduced returns to rental 
unit owners. 

The recent change of MR at Carmel by the Sea from the corporate model to the UOAQ three 
year tender model for caretaking rights and gift of letting rights, has the potential to reduce 
caretaking costs from $247,000.00 to $0. This compared to $300,000.00 at contract renewal 
expected by the corporate RUM, thus saving the unit owners $3,000,000.00 over the life of a 
10 year contract. The expenditure by the corporate contractor to purchase lease-back units 
at inflated prices and employ expensive solicitors in an attempt to defeat the will of the body 
corporate is a clear indication of the lack of regard of the corporation for the wider body 
corporate, and the conflict of interest between RUMs and unit owners in the MR industry. 

The UOAQ solution of tendering for caretaking contracts with the gift of letting rights will 
overcome the high financial cost of a MR business, attracting a much broader range of 
applicants. This will also provide the opportunity for an alternative career path for young 
people leaving university rather than employment in the hotel or clubs industry. 

The existing requirement for a restricted real estate license appears to be adequate, but for 
tourist accommodation buildings, some form of formal hospitality training would be in the 
best interests of the tourism industry. These qualifications are more likely to be found in 
younger people establishing a career in the hospitality industry. 

RECOMMENDATION 

Existing RUM contracts be allowed to expire at the end of the current contract, and the 
tender be put to the open market to determine market value of the caretaking contract 
coupled with nil cost letting rights. Or in the case of class 2 buildings, caretaking contracts 
without the burden of a letting business. This will provide opportunity to younger more 
qualified applicants.  
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Extensions many years before expiry preclude the tender process.  

Reviews should only be permitted / achieved in the last year of the contract preceding 
expiry.  

Q.17 
Are the current licensing and other suitability requirements for resident managers 
sufficient to ensure they will be effective in the role? Is there a place for additional 
requirements in general, or for specific scheme types? 

This question is addressed at the answer and recommendation to Q16. 

Q.18 
Are there issues specific to the operation of management rights under the corporate 
model that require attention? 

Corporate managers seemed to enter the scene around the year 2000 with the emergence 
of Breakfree and S8. They offered considerably more money to long standing ‘mum & dad’ 
style operators than had been previously paid, which had the immediate effect of raising the 
values of management rights, and encouraging corporate management growth 
expeditiously. 

The BCCM Act provides that a body corporate may approve an assignment of the caretaking 
agreement, but that approval cannot be unreasonably withheld, which had the effect of the 
body corporate not being able to refuse a corporate manager assignment, even if the body 
corporate preferred not to engage corporate managers. 

It did not take long before owners complaints came forward that their rental returns were 
diminishing and the focus of those owners was on the increased charges that the corporate 
letting agents applied against the rental income. Those charges included, not only the basic 
cost of the service, but surcharges with examples of 100% on  cleaning and linen, carpet and 
curtain cleaning, PABX, advertising levy, TV hire, replacements etc. 

A building on the Gold Coast (The Phoenician) engaged private investigators to investigate 
rental practices and established that rental income was being diverted to an associated 
company of the letting agent companies, and that associated company (Gold Coast Booking 
Centre) applied a commission of around 30% before directing the balance to the letting 
agents. That commission was not disclosed on owner’s rental statements. 

The Phoenician lodged a complaint with the Office of Fair Trading (OFT) in 1993 over the 
matter, that did not determine an outcome until December 2010, when the CEO of Driftcove 
Pty Ltd, the Phoenician’s manager, admitted guilt, accepted a fine of $130,000, the largest 
ever fine under PAMDA law and recouped all of the OFT costs of around $500,000, but did 
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not recover for the owners, the undisclosed commissions that had been deducted from 
rental income for approximately 10 years. During the process, the Phoenician body 
corporate was required to defend itself against action taken by its manager, and spent some 
$250,000 in legal fees. Charges against Driftcove were dropped avoiding exposure to Code of 
Conduct breaches for “unconscionable conduct” which would have provided the body 
corporate the opportunity to terminate the caretaking agreement. 

“Hello Wayne, 
I tried to call you today a couple of times on 5591 5288 and also 3220 0959 without 
success. Considering that you were a driving force in the early stages of this matter and 
assisted the Office of Fair Trading when possible in your role as Chairman of the 
Phoenician Body Corporate, and no doubt have an interest from the perspective of your 
current position, I would like to advise you of the result of the proceedings. 
Mr Scott 
On 13 December 2010 (this morning), the matter involving Christopher John Scott was 
finalised before the Qld Civil and Administrative Tribunal.  This involved a settlement 
deed with Mr Scott containing the following conditions: 

• Mr Scott admitted the disciplinary grounds alleged against him in an agreed 
statement of facts. 

• Fine of $130,000. 
• Payment of costs incurred by the Office of Fair Trading of $66,000. 
• Mr Scott, who has since surrendered his license, has undertaken to the tribunal 

not to apply for any license under the Property Agents & Motor Dealers Act 2000 
or any replacement Act for life, and has also undertaken not to become an 
Executive Officer of a corporation holding a licence. 

Driftcove Pty Ltd 
The proceeding against Driftcove was discontinued following the receipt of an amount 
paid to OFT without any admission of liability of $240,212.04 comprised of 
compensation of $25,212.04 and costs of the Department of $215,000. The 
compensation amount will be disbursed amongst 83 unit owners. 
Legal Counsel advised that this settlement is an appropriate outcome in lieu of a lengthy 
trial involving numerous witnesses having regard to all the circumstances of the matter 
including that Driftcove has since had a complete change of executive officers and 
ownership. This was reiterated by the Tribunal Member dealing with the matter. 
I understand that the fine ordered against Mr Scott is the highest ever imposed by the 
Tribunal against an individual under the Property Agents & Motor Dealers Act 2000. 
 
Bob Meissner 
A/Manager Major Investigations 
Tactical Compliance | Fair Trading Operations 
Department of Employment, Economic Development & Innovation 
Level 4 Executive Annexe 102 George St Brisbane Qld 4000 
GPO Box 3111 Brisbane Qld 4001 
T: +61 7 3008 5828 | F: +61 7 3008 5977 | E: Bob.Meissner@deedi.qld.gov.au” 
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The OFT is seen by the community as the instrument that should provide consumer 
protection in the administration of real estate law, to which letting agents are obligated. 
Corporate managers introduced new practices that became the standard in the industry and 
when complaint was made to the OFT, as in the Phoenician case, it was not settled for 8 
years, and affected owners considered the outcome unsatisfactory. As a consequence of this 
delay and outcome, unit owners have lost confidence in the OFT providing timely consumer 
protection, and with that experience must demand a more periodic review of contractual 
terms. Maximum term 3 year contracts serves this need. 

This entire experience would not have eventuated had the caretaking agreement not 
prescribed a term of 25 years. Should that agreement have been limited to 3 years, owners 
would have been able to censure its manager within a more reasonable time frame, and 
avoided the continuing loss of rental income, excessive charges, and the costs of disputation. 

As a consequence of the process of the OFT, where the CEO of Driftcove admitted guilt and 
accepted fines and costs, the issue of undisclosed commissions was not brought before the 
Tribunal to consider the legality of those commissions. In the past 10 years with the advent 
of the internet, the industry has changed with most booking being made over the internet 
through numerous domain sites. Many letting agents in the industry today believe that it is 
“industry standard” to take a 25% commission over and above that prescribed by law. That 
belief is maintained as a consequence of the following clause or like clause that is inserted in 
many unit owners PAMDA 20a rental Agreements: 

“The client acknowledges that the agent shall be dealing with travel agents, inbound 
operators and many other parties who arrange accommodation bookings such as Tourism 
Queensland, Sunlover, Qantas Holidays, Flight Centre, Travel World and other organisation 
involved in marketing and selling holiday accommodation to the public (wholesalers).The 
agent discloses to the client that a company or companies associated with the agent may 
undertake marketing and sales arrangement for holiday travel to the public as a wholesaler 
which could provide bookings for accommodation at the resort. The client agrees that 
agent’s authority to let the property shall extend to accepting bookings and tenancy 
agreements with such wholesalers including any company relating to the agent. These 
lettings shall involve a payment by the wholesaler to the agent for the accommodation in a 
sum less than the amount charged for the accommodation to the end user where the margin 
of difference shall allow the wholesaler an amount to cover its expenses and business profit. 
The agent shall only charge its commission in accordance with this authority on the sum 
actually received from the wholesaler for such lettings”. 

Legal advice is that this clause provides insufficient disclosure to permit the taking of a 25% 
commission. 

See Annexure L: Letter from HWL Ebsworth to Mallesons Re Withdrawal 7 October 2011 
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Nevertheless, the 25 year caretaking agreement remains in place and Driftcove is still 
ensconced as caretaker/letting agent at the Phoenician, and it is clear from comparisons of 
rental returns from competitive letting operators at the Phoenician, the letting agent 
maintains their secret commissions. The only thing that empowers owners to remedy a 
contractor’s conduct is the threat of dismissal, which by virtue of the current caretaking 
agreement is only available every 25 years.  

RECOMMENDATION 

Limit management rights contracts to a maximum of three years, providing the body 
corporate with the opportunity to review all terms of the contract. The reviewed contract 
may be offered to the incumbent contractor or tendered by the body corporate at the end 
of the three years; 

Prohibit extension or topping up of management rights contracts; 

Provide that the onsite caretaker residence/office cannot be sold as part of the management 
rights, but instead be on common property and be made available for exclusive use to the 
successful tender of the management rights contract for the term of their engagement; 

Provide that conversions from the Standard Module to Accommodation Module to allow 
management rights holders to access 25 year agreements be prohibited and or reversed.   

Q.19 
Does the body corporate legislation unduly restrict competition in the management rights 
market, and if so, how? 

Any legislation that enforces 10 and 25 year contracts restricts competition!  When coupled 
with the ability to ‘top up’ with contract extensions the body corporate is further dis-
empowered restricting any form of competition. When MRs are sold, the body corporate is 
reduced by the legislation to a virtual rubber stamp. The body corporate cannot control to 
whom their MR contract is sold, private individuals or a corporation.  Privacy laws make it 
almost impossible to establish the character or criminal history of private individuals who 
are to be given free access to the body corporate’s building (and in many cases private 
units).  The incumbent MR owner chooses the purchaser (his successor) with the highest 
market value available being the dominant factor in the choice, without any necessary 
consideration regarding qualification or other factors requiring any assessment. 

The imbalance of the BCCM Regulations is demonstrated at (AM 150,SM 152) (AM112, SM 
114) where a RUM (the single largest cost in any Administration budget) can be appointed 
by the body corporate without competitive quotation and an ordinary secret resolution, and 
a transfer of RUM can be approved by committee, but a service contractor appointment 
requires two quotations. 
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An example is a Body corporate who paid a legally qualified BCM to advise on the RUM 
interview, and conduct a history check, but still ended up with a drug using RUM who took 
four years to terminate. 

The Division 8 move on provisions when coupled with the financier protection provisions 
make it impossible for a body corporate to terminate a MR contract so that a new start can 
be made by open tendering to a new contract. Either the delinquent RUM can sell his 
contract, or the financier can sell the contract. The body corporate (the people who own the 
building) are frozen out by the BCCMA.  This legislative arrangement is regarded by some as 
a BONUS for being BAD. 

RECOMMENDATION 

Limit contracts to 3 years. 

Repeal Part 2 Chapter 3 Division 8 of the BCCMA 

Repeal BCCMA Part 2 Division 4 

Q.20. 
Is indexing caretaker remuneration above CPI levels common, and is it appropriate? Are 
there other periodic adjustment indexes in use? 

The general standard for annual contract remuneration review has been CPI, with the 
minority being the higher of either CPI or a fixed percentage - usually 5%. Recently there is a 
trend to stipulate the fixed percentage figure in new contracts. One particular law firm 
participating in the MR industry has made the fixed percentage increase a standard clause in 
all new contracts drafted by them. Ratchet clauses in commercial contracts are illegal, but 
allowed in BCCM contracts. 

One problem is that persons purchasing a unit are seldom interested in the detail of the MR 
contract that is included with the overwhelming volumes of paperwork involved in the unit 
purchase. Some three years after the purchase they become aware of the implications of 
community ownership, body corporate contracts and escalating costs. The existing BCCMA 
provides very limited opportunity for any review of contract terms. 

RECOMMENDATION 

Contracts reviewed after the first three years and limited to three years will provide the 
opportunity for review of contract terms after the owners have become acquainted with the 
circumstances of their predicament.  If extensions are to be considered, they must be put to 
open market tender to ensure that fair market value is maintained.  The cost of  a Caretaker 
is usually the largest single expense, with the norm being approximately 30% of the 
Administration Budget.  The Body Corporate Committee has obligations in respect of being 
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held accountable for the costs of administering common property, yet the largest single 
expense is neither put to tender nor re-negotiated.  

Q.21 
Is there evidence to suggest that services provided by management rights businesses are 
not sufficiently competitive? 

Providing evidence is difficult, as the contractors that the caretaker engages are reluctant to 
provide evidence as they derive their livelihoods through our caretakers. Those contractors 
freely advise owners of these practices, but are not prepared to take the matter further. 
Committee members often will undertake quoting to insure owners receive the most 
competitive opportunity, but that is undertaking a caretaker’s responsibility, which is 
considered unreasonable, as the caretaker is being remunerated for providing those 
services. 

RECOMMENDATION 

Limit caretaking agreements to 3 years to provide owners opportunity to discipline a 
caretaker engaged in such practice. 

Q.22 
Do bodies corporate or lot owners have significant ‘bargaining power’ in relation to service 
costs? 

No. Any bargaining power that owners are entitled to is compromised by the length of the 
term that the caretaker operates under 10 and 25 year agreements dis-empower owners 
and caretakers constantly extending or topping up agreements exacerbates this dis-
empowerment further.  The contracts are often drawn up by the Developer before 
construction of the building is complete, with an eye on maximising its sale value by 
embedding benign job specification and ambiguous terms and conditions.  This influences 
the higher market value that a Caretaker will pay, with the market premium being inverse to 
the lack of accountability embedded in the contract.  The chances of the developer drawn 
contract continuing to remain relevant after 10 to 25 years are unlikely.  By the premature 
extension of the poor quality contract, this precludes the ability to tender on the open 
market; hence the inappropriately drawn agreement and high remuneration are never 
market value tested. Owners over time realise that the caretaking agreements (often generic 
documents not specific to the property) are inadequate or may not provide for services 
necessary to undertake the proper caretaking of the building, but any request to the 
caretaker is often declined because the service is not specified in the agreement. Due to the 
length of agreements, new committee members become involved and the issues become 
forgotten about. A review of the performance of the caretaking agreement every 3 years 
ensures that owners can secure the full services they need and are paying for without 
disputation with the supplier. 
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In many bodies corporate the principal service cost is the management fee specified in the 
caretaking agreement. As caretaking agreements are usually prepared under the developers 
supervision while the developer has control of the body corporate, that fee is determined by 
the developer. There has not been any requirement for the developer to value or cost the 
specified services to be provided by the caretaker. Developers are therefore advantaged by 
making caretaking agreements less onerous justifying a higher sale price.  As a consequence 
owners eventually realise that the value of the services provided by the caretaker bear no 
relationship to the cost of providing those services. Under the Accommodation Module the 
obligation imposed on owners by the developer is for 25 years. Owners have had no say in 
this process at all, demonstrating the extent of their bargaining power.  

RECOMMENDATION 

Limit caretaking agreements to maximum 3 year term and a rollover can only be considered 
by requiring that the contract be tendered on the open market. 

Q.23 
Does the code sufficiently set out the general requirements of conduct for caretaking 
service contractors, particularly given the nature of the body corporate powers that rely 
on its terms? 

The codes of conduct are idealistic, as there is no ability to enforce the codes apart from 
remedial action notices that lead to an application to terminate. In the past adjudicators, 
and now QCAT are unwilling to exercise such an extreme measure, as termination removes 
from the caretaker his livelihood, which is considered too harsh a penalty. That leaves a 
body corporate with reduced power, and any committee that undertakes such a measure is 
likely to lose credibility with their owners for failing to achieve the outcome offered by the 
BCCM Act, particularly when the body corporate is likely to spend $70,000 to $240,000 in 
the process. The code of conduct is worthless so long as it remains un-enforceable. The 
tortuous route through the Commissioner’s Office for mediation and or conciliation, 
adjudication and then QCAT or the District Court would be expedited if normal contract law 
replaced the BCCM Act and the body corporate simply started action in the Magistrates 
Court for breach of contract. The time frame would be far less and also the cumulative costs 
would be less. 

Q.24 
Is there evidence of conduct negatively impacting on schemes that falls outside the 
coverage of the code? 

The UOAQ submits that to supplement the prescribed and proscribed forms of conduct as 
contained in the Code of Conduct, it is fundamental that a caretaking service contractor 
should be prohibited in any way whatsoever influencing the nomination of lot owners for 
committee positions, or the voting of lot owners for these positions.  Many complaints are 
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received by the UOAQ of caretakers controlling or largely influencing who nominates for 
committee positions and how the votes are made by lot owners, particularly landlords.  We 
believe that specific regulation is required to stop this unfair and unhealthy common 
practice as the current Code of Conduct does not deter or stop some caretakers from 
wrongly controlling committee nominations and voting outcomes. 

The most recent situation drawn to the attention of UOAQ is a Body Corporate Management 
firm contracting for Management Rights. This situation appears to be a blatant conflict of 
interests. How can a firm that professes to represent the interests of unit owners and 
provide advice on conflicts between a body corporate and a resident caretaker/letting agent 
be seen to be impartial. 

An example of this situation is a large Queensland Body Corporate Manager (operating 
interstate) purchasing the Management Rights from a developer with a 25 year contract. The 
unit owners in this building are complaining of lack of information before purchase, 
caretaking charges at twice the cost of competitive quotations, breach of the caretaking 
contract (non-performance) and obstruction in trying to bring the matter to Court. 

RECOMMENDATION 

The UOAQ recommends in the strongest possible terms that the code of conduct prohibit 
any cross interests between Body Corporate Managers and Management Rights holders 
not only at the operating level, but also within any corporate structure. 

Q.25 
Does the code sufficiently set out the general requirements of conduct for letting agents, 
particularly given the nature of the body corporate powers that rely on its terms? 

Refer to answer to Q.18 which deals with the body corporate of the Phoenician, which raised 
issues with its manager Driftcove, particularly on undisclosed commissions, but also on the 
issues of charges against owners’ rental income. Charges are determined by the letting 
agent. There is a regulated letting commission under PAMDA of 12%. Mark-ups on charges 
are not regulated, and these mark-ups on costs have escalated, in some cases beyond 100%. 
The body corporate was powerless to have the letting agent address what owners 
considered was excessive in the extreme, other than to advise owners to terminate their 
PAMDA20a agreements and engage an alternative letting agent. A body corporate should 
have the power to censure a letting agent that does not appear to act in the owner's best 
interests, in that the letting agent is not providing a fair and reasonable letting arrangement 
which are the owners expectations. The 25 year agreement that existed at the Phoenician 
was at the heart of the body corporates dis-empowerment. The code therefore did not 
sufficiently set out requirements of conduct for letting agents. 
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The conduct of the corporate letting agent at Carmel by the Sea can be summarised: 

• Owning lease back unit rights without advice to other letting pool owners. 
• Failing to comply with the fiduciary duty of placing rental pool owners before their 

own interests. 
• Selectively entering into lease back agreements to the detriment of other letting 

pool owners. 
• Attempting to destroy the body corporate contract with the incoming letting agent 

by extended litigation. 
• Obstructing the body corporate majority voted actions for modification of the 

common property. 
• Forcing the body corporate to expend excessive amounts of funds on litigation to 

protect the body corporate position and rights. 

We repeat: The code of conduct is worthless so long as it remains un-enforceable. The 
tortuous route through the Commissioner’s Office for mediation and or conciliation, 
adjudication and then QCAT or the District Court would be expedited if normal contract law 
replaced the BCCM Act and the body corporate simply started action in the Magistrates 
Court for breach of contract. The time frame would be far less and also the cumulative costs 
would be less. 

RECOMMENDATION 

Limit caretaking agreements to maximum 3 year term, permitting contractual review on a 
more timely basis. 

Q.26 
Is there evidence of conduct negatively impacting on schemes that falls outside the 
coverage of the code? 

Q.27 
Does the code sufficiently set out the general requirements for committee voting 
members, and are the arrangements for removal of committee members appropriate? 

The UOAQ submits that the Regulations must provide that each lot owner who has 
nominated for a committee position be provided with a written copy of the Code of Conduct 
for Committee Members, and that a signed Acknowledgement of receipt of such Code must 
be delivered to the Body Corporate. 
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Q.28 
Are the triggers and requirements for code contravention notices appropriate? 

Code contravention should be considered as a breach of contract and addressed as any 
breach of contract matter, under civil law. There is no justification for the BCCM Act 1997 to 
reinvent breach of contract law and remedies. As stated at Q.29 the move on provisions of 
Division 8 of the Act are nothing more than a fraud on unit owners. 

RECOMMENDATION 

Repeal Division 8. 

Q.29 
How often are the forced transfer provisions used, and are they working appropriately as a 
means to ‘move-on’ unsuitable resident managers? 

The intention of the forced transfer provisions is to provide an effective means to replace a 
resident manager. These provisions are not effective. 

The forced transfer provisions are rarely considered an option in bodies corporate as they 
require that any transferee should be provided with an agreement of 9 years. Such an 
arrangement is considered a reward for poor performance. Caretakers that find that their 
agreement has diminished below 7 years, the minimum term required by banks for funding 
approval, may goad a body corporate to exercise these provisions in order that the 
transferee be provided with the longer term. A body corporate engaged in this consideration 
would be well dissatisfied with the regime of management rights and looking to see that 
expiry is maintained within the shortest period possible as the foremost option. Reverting to 
the longer period of 9 years would seem senseless.  

The forced termination time of 9 months is also seen as unworkable. A disgruntled service 
contractor can inflict hundreds of thousands of dollars damage on a complex in nine months. 
Examples are: 

• Damage to the swimming pool and filtration equipment by neglect.  
• Allowing gardens to overgrow and become unkempt.  
• Failure to clean corrosion prone fittings such as fire door frames, gutters and drains. 
• Failure to lubricate fittings and bearings. 
• Failure to clean air conditioner vents or have condenser fins washed.  (In one specific 

building these items cost the body corporate some $200,000.00 to restore, and that 
was in addition to the $100,000.00 expended in legal fees for the termination). 

RECOMMENDATION 

Repeal Division 8 of the BCCM Act 1997. 



 

 Page 38 

Q.30 
Are the triggers and requirements for remedial action notices appropriate? 

The triggers and requirements may be appropriate, but what use are they to a body 
corporate that must follow the tortuous route through the Commissioner’s Office for 
mediation and/or conciliation, adjudication and then apply to the Magistrates Court to 
enforce the Adjudicator’s orders. The Commissioner’s Office is a toothless tiger that only 
slows the administration of justice. 

Q.31 
How often are the provisions of the BCCM Act or regulations providing termination powers 
used, and are they working appropriately? 

The UOAQ cannot supply an accurate answer to the first part of this question. However in 
relation to the provisions regarding advising a financier of a RUM of the right to terminate, it 
is submitted that if the financier had financed a maximum 3 year caretaking and letting 
agreement and accepted as economic reality that the asset is a diminishing asset, the 
financier’s financial interest would be much lower and its mortgage over the caretaker’s 
residential unit in the complex would be more than adequate to protect its interest.  It is 
usual for caretakers to be professionally advised to purchase the residential lot in the name 
of the wife (or equivalent) of the male Director of the private company established to 
purchase the management rights.  The wife is the only shareholder of the business operated 
by the private company in this instance. Similar tax effective and liability limiting structures 
are utilised by larger corporate entities who are involved in the accommodation industry. 

The termination provisions have been extensively used over past years, and bodies 
corporate seeking legal advice are advised of the processes they are required to follow. 
Lawyers advise their body corporate clients that termination is available under the Act, and 
set out the procedure to achieve that objective. From experience, that procedure may cost 
between $50,000 and $240,000 and the body corporate being advised that it has a good 
case is encouraged to proceed. Lawyers must be aware of the success rate that has been 
achieved in the past, but that advice does not seem to be readily forthcoming. Past 
experience has shown that adjudicators are not prepared to terminate a management 
agreement, as it deprives that caretaker of his livelihood, which is considered by 
adjudicators to be too great a penalty notwithstanding their acknowledgement in their 
ruling that the Caretaker’s performance has been of a very poor standard. 

RECOMMENDATION 

Limit caretaking agreements to maximum 3 year term. Owners may avoid the expense of 
disputation by waiting until the agreement is due for review, and not re-engaging a 
defaulting caretaker. Argument is presented that termination should be available to owners 
at 3 months’ notice, to any caretaker that is subject to 3 remedial action notices within the 3 
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year term of their agreement. 

Q.32 
Do the financier protection provisions relating to termination of financed contracts 
provide appropriate protection for financiers, while also allowing bodies corporate to 
appropriately exercise termination rights? 

From the above advised experience, it is argued that termination has been difficult to 
achieve, which has the further impact of providing additional protection for financiers, 
knowing that caretakers are unlikely to be terminated. 

Unit owners are concerned as to the growth of value of management rights, and the 
financing that currently needs to be invested by a caretaker to access his position. This 
escalated growth of value of management rights may be diminishing the pool of available 
caretakers able to access the higher funding, and places a greater emphasis on caretakers to 
consider their funding obligations, as opposed to rendering services to owners. Limiting 
management agreements to 3 years removes the entry funding requirement of a caretaker, 
as an agreement of 3 years would not have a capital value, and funding would not be 
required. Protection for financiers in such a scenario would not be required. 

Q.33 
Do extension requests and agreement renewals provide a viable opportunity for bodies 
corporate to re-negotiate terms? 

In practice, management rights holders do not “routinely approach the body corporate for 
contract extensions”.  What actually happens is that the RUM has a Motion for extension 
inserted in the relevant Annual General Meeting documents.  It is usual that the body 
corporate or its committee is not consulted in anyway before this procedure is adopted.  The 
UOAQ submits that the legislation must be altered to require the RUM to inform the body 
corporate 3 months before the date of the relevant Annual General Meeting of its intention 
to include the Motion.  Further, we submit that the body corporate through its Committee 
must be required to report to all lot owners of the financial implications of the Motion, and 
to act in the best interests of all the lot owners in its recommendation. 

These requirements are to be duplicated in a layered scheme when unfortunately most 
subsidiary schemes have been incorrectly placed in the Accommodation Module and the 
Principal Scheme in the Standard Module. 

The UOAQ does not support or recommend any more than 3 year caretaking contracts, and 
also does not agree with extensions of existing caretaking contracts.  The UOAQ is aware of 
many bodies corporate where the RUM has controlled the nomination and voting for 
committee positions, and also exerted undue influence in landlord voting on motions for 
extensions. 
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History has demonstrated that in the main, the opportunity for bodies corporate to re-
negotiate terms does not take place. Body corporate law is so complex and extensive; the 
average unit owner has little understanding of their rights, and relies on the law offering 
them the consumer protections that they are entitled to. Committee members seem to 
come and go, and a corporate memory fails to materialise. Owners seem easily convinced to 
accept the terms of the current agreement, because they fail to receive adequate or any 
advice as to consequences of an application to extend. Committees are at the front line of 
management and are generally reluctant to advise their owners as to any difficulty with the 
caretaker. The caretaker proposes the motion to extend, and the owners being uninformed 
of problems are readily convinced by the caretaker to support his motion. Caretakers have 
far greater access to owners, as owners are required to pass the caretakers office to collect 
their daily mail. Owners are constantly lobbied to support the caretaker. This imbalance 
generally leads to owners making decisions that may not be in their best interest. 

If a Caretaker’s contract is to be reviewed, it should only be available to be sought in the last 
year prior to expiry, and must be tendered on the open market to ensure that fair market 
value is applied to the ongoing contract. 

Q.34 
Is there a trend towards more bodies corporate seeking to allow management rights 
agreements to expire, or have them terminated? 

It should be stated that owners value the contribution that good caretakers make to their 
lifestyles, and prefer to avoid terminations. A periodic review of arrangements at timely 
intervals is a reasonable means for both parties to consider variations due to changing needs 
of owners, and any variation of cost of providing those needs. Good and cooperative 
caretakers will be highly regarded, and every effort made by owners to keep them, and will 
be advantaged by their good reputation, should owners wish to tender their agreement. 

Unit owners seeking assistance are advised by the UOAQ that it is in their best interests to 
allow agreements to expire, and to oppose extensions to agreements, thus permitting 
review of terms and tendering. Many owners become confused about expiry of agreements, 
as they are concerned as to how they will be serviced in the future when the caretaker owns 
the office from which the servicing is provided  

The UOAQ stresses the benefits that become available to owners when an agreement is 
permitted to be periodically reviewed on expiry, that include 

1. The opportunity to review the terms of the agreement to insure they 
accommodate the full needs of owners. 

2. The opportunity to tender to establish fair market value of services required 
to be provided. 

3. The opportunity to review the performance of the caretaker. 
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4. The avoidance of expensive and unsatisfactory dispute resolution, should the 
owner's relationship with the caretaker fall foul. 

5. Appropriate proper and full control of the management of the body corporate 

Q.35 
What difficulties might bodies corporate face where rights expire or are terminated, and 
how could these be addressed? 

Firstly Management Rights (MR) are rarely allowed to expire as the MR holder will try with 
all means available to seek and be granted prematurely ‘free of charge’ the maximum 
extension (‘top-up’) of term  to keep it at the maximum allowable (according to the Module, 
either 10 years Standard or 25 years Accommodation). These ‘top-ups’ can be proposed 
annually at each AGM as an extension motion and in fact some MR Agreements have an 
‘evergreen’ clause that enforces the extension motion be proposed so that the term be 
topped-up to the maximum term annually, so that it never expires – obviously this type of 
unfair contract should be banned. 

However, should a MR be due to expire or be terminated the holder may do any or all of 
the following: 

• Use their rental pool owner/numbers as a voting block to get the decisions they want 
in their interest at general meeting. 

• Vigorously campaign for supportive votes at a general meeting for a further 
extension or renewal or even reversal of a Body Corporate’s (BC) decisions already 
made. 

• Seek out owners who ‘have an axe to grind’ with the BC (e.g.: an owner who has 
breached By-law/s) or its Committee (an owner whose request for Lot renovation or 
pet has been declined) to not only be a MR Holder supporter but to nominate for the 
BC Committee and work against the incumbent Committee as a ‘mole’ from within. 

• Seek out such owners who are obligated via a letting agreement or other 
relationships to circulate correspondence, letters, circulars, newsletters, etc. 
designed to discredit the BC decisions, Committee, BC Lawyers and anyone else who 
stands in their way of obtaining an extension or renewal,- letters purporting to be 
from owners have been circulated to  all other owners deceitfully organised and 
generated from MR Holders, in direct breach of their Code of Conduct. 

• Run a ‘scaremongering’ campaign against an existing non-compliant Committee or 
BC. 

• Seek to form an alternative Committee that is compliant with MR holder wishes and 
have it elected. 

• Use ‘stooges’ and/or their own large corporate financial strength to intimidate 
owners in an attempt to have democratically passed owner decisions reversed, re-
thought or not implemented, 
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• Requisition an EGM (petition with 25% of BC owners signing) to propose an extension 
or new agreement. 

• Apply for ownership and registration of Intellectual Property (IP) such as the 
building’s name, Domain name/s, Logos and Trademarks in the name of the BC – 
even if already BC owned and/or IP registration applied for it has happened that a 
MR Holder has lodged objection and claim to same. 

• If IP registration and ownership is already completed in the name of the BC, a MR 
Holder may try to ‘re-brand’ the building, complex or business by using/incorporating 
their own business name as a substitute (e.g.: Ajax Surfers Paradise, Ajax Resort 
Broadbeach, etc.). 

• Prior to expiry or termination secretly sign up rental owners to ‘Rental Guarantee 
Leases’ (commonly called ‘Leasebacks’) that extend well beyond the expiry or 
termination date, not only to garner support but to ruining the business opportunity 
of a new incoming Contractor. 

• Undermine a new Agreement & management scheme of arrangement replacing 
them. 

• Deny Owners their Rights under the BCCM Act - ‘Leaseback’ agreements can stop the 
holder/owner from voting against the interests of the Letting Agent in a BC meeting. 

• Damage the Body Corporate's financial budget position by forcing owners to pay 
lawyers’ fees to defend their rights in vexatious legal actions (Should the party with 
larger financial resources whether they win or not a vexatious Adjudication, QCAT 
and/or District Court actions by attrition simply because of their ‘deep pockets’ and 
ready access to shareholders funds?). 

• Lodge a defamation action claiming hundreds of thousands of dollars, against any 
owner who either verbally or in writing complains about the level of service or 
attitude of the RUM which may be without foundation, with few ever proceeding 
beyond the initial intimidatory threat, but has the desired effect of stifling 
unsophisticated owners to acquiesce with their wishes. 

• Inform gullible owners (elderly ladies) that they will initiate court action against the 
body corporate (for refusing an extension) and cause a special levy to be raised to 
pay the legal bills. 

• Be subject to the issue of bullying solicitors’ letters threatening all sorts of recourse, 
including defamation and damages to persuade and intimidate bodies corporate and 
owners. 

• Create vexatious legal actions that require a defence by the body corporate, 
requiring that the Committee seek body corporate financing for this defence that 
causes discredit on that Committee. Owners are extremely sensitive to legal 
expenses and rarely understand or are interested to understand the issues a 
Committee may be required to protect in those owners interests. 
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The above difficulties are caused by a caretaker trying to protect the interest he has 
purchased in the Management Rights, either from a developer or previous caretaker. 
Addressing these difficulties would be achieved by limiting MR to 3 years and limiting or 
removing the commercial value, as it is unlikely that anyone would pay for such a limited 
arrangement, and furthermore, banks are unlikely to finance an arrangement with less than 
a 7 year term. The manager’s lot to be located on common property, or residency otherwise 
reviewed. Removing the commercial value, removes any initial outlay a caretaker is expected 
to make, and therefore protect.  

A prime issue is that of the building office and caretaker’s lot. It is common practice that a 
caretaker subject to the rights expiring, promotes within the body corporate that the office 
belongs to him and if he no longer holds the management rights, he will close the office. 
Many owners become concerned as to the servicing provided from that office and the 
essential equipment that is accommodated therein. Those owners are not easily convinced 
as to the alternatives that can be considered. It has been argued that the office being on the 
caretakers title, unreasonable entrench him in his position and makes the consideration of 
expiry or termination more difficult. That disadvantages owners.  The caretaker’s lot is 
similar, but an alternative lot may be rented until this difficulty is resolved. 

The most recent experience of this situation is the termination of a corporate MR and RUM. 
In this case the corporate owner attempted to obstruct the majority vote of the body 
corporate by advising that it would not yield the office or the MR unit and intended to 
continue to use the office and unit to let units in the building. This corporate RUM then 
purchased selected leaseback contracts with some units in the letting pool and initiated legal 
action to further obstruct the will of the body corporate. As stated at Q.25: 

The conduct of the corporate letting agent at Carmel by the Sea can be summarised: 

• Owning leaseback unit rights without advice to other letting pool owners. 
• Failing to comply with the fiduciary duty of placing rental pool owners before their 

own interests. 
• Selective purchase of leaseback agreements to the detriment of other letting pool 

owners. 
• Attempting to destroy the body corporate contract with the incoming letting 

agent by extended litigation. 
• Obstructing the body corporate majority voted actions for modification of the 

common property. 
• Forcing the body corporate to expend excessive amounts of funds on litigation to 

protect the body corporate position and rights. 

See Annexure N: Mint Letter 5 April 2012 CARMEL 

Annexure N demonstrates the lengths a caretaker will go to, and the difficulties a body 
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corporate might face from a caretaker, in the caretakers efforts to protect their misguided 
and misinformed belief that management rights should be a perpetual arrangement, and not 
an asset of diminishing value and involvement.  

This type of misleading and inaccurate intimidation is generated by the legal advisor of the 
caretakers association ARAMA, to cause concern and confusion amongst unknowing owners, 
particularly when a threatened exposure of owners of $1million is mischievously 
misrepresented.  

This type of conduct is a deliberate and blatant breach of the Codes of Conduct for service 
contractors/letting agents under the BCCM Act (Service Contractors code 2, act honestly and 
professionally, code 4 act in owners’ best interests, code 7 misleading conduct, and code 8 
unconscionable conduct; Letting Agents code 1, act honestly, code 3 act in owner’s best 
interest, code 5 misleading conduct, code 7 unconscionable conduct. ) and must raise 
serious questions as to the value and capacity of the codes in such a circumstance. The 
recourse available to owners to prevent this behaviour is to issue a remedial action notice, a 
totally useless opportunity in such a scenario. 

RECOMMENDATION: 

That in the future, the office and caretaker’s lot be held on common property to be made 
available by the body corporate to the incumbent caretaker on a commercial basis. 

All building offices be immediately permitted to be converted to common property, and that 
the incumbent caretaker be compensated on a reasonably commercial basis for the value of 
the office he has purchased. 

Bodies corporate under the standard module be permitted to consider the need to maintain 
a resident caretaker, and therefore a caretaker’s lot, eliminating the need for the caretaker 
to be required to make any financial input on gaining his engagement.  

Q.36 
Do the provisions governing approval of transferees provide bodies corporate with 
sufficient capacity to ensure the suitability of rights holders and resident managers? 

Under the BCCM Act, the body corporate has the right of approval of a caretaker, but that 
approval cannot be unreasonably withheld. This kind of wording does not ensure that the 
body corporate has sufficient capacity, as the body corporate is too readily seen to be 
unreasonable. The body corporate has little option but to accept the incumbent’s nominee, 
in the hope that his credentials and references live up to that provided. On the appointment 
of the transferee, the body corporate is subject to the continuing unsatisfactory termination 
provisions, and has no right of a probation review period. 

The UOAQ believes that the right of appointment of a caretaker should vest totally with the 
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body corporate to ensure that its full needs and objectives are realised, not the objectives of 
the outgoing caretaker, which is to receive the highest selling price of the management 
rights.  

Q.37 
Do transfer fees applying to early transfers provide appropriate protection or 
compensation for bodies corporate? 

Early transfer of MRs is the same as any commercial breach of contract. The standard 
commercial legal requirements and penalties should apply. There is no justification for 
special legislation for MR contracts. 

Q.38 
What might be the advantages and disadvantages of allowing management rights 
transfers to trigger an optional review of contracts? 

The UOAQ argues that management rights should be limited to 3 years in order that a 
review of the contract and performance of the caretaker can be made. The advantages to 
owners are that as conditions change and issues become apparent to a body corporate, 
there is an opportunity every 3 years, to review the agreement in order that owners are able 
to amend the document to reflect their current needs. A body corporate that finds that it 
comes into dispute with its caretaker, or that the caretaker is unwilling to be cooperative to 
the needs of the body corporate or its owners can address its position and a solution within 
a more realistic time frame. 

Q.39 
Are the dispute resolution arrangements for complex disputes involving management 
rights appropriate, and if not, what changes could be considered? 

No. Dispute resolution arrangements are not appropriate because of the past outcomes that 
have been achieved by owners. The BCCM Act prescribes that a caretaker can be 
terminated, yet the process does not deliver that outcome, as generally adjudicators believe 
that such a penalty is too harsh, no matter how strong the owners’ case may be against the 
caretaker. The UOAQ believes that a balanced arrangement is where every 3 years owners 
may review their arrangements and take whatever means available to them to achieve a 
satisfactory outcome without disputation. 

What changes could be considered? 

Limit management rights to 3 year terms. 
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Q.40 
Are the disclosure requirements for proposed lots in a scheme working to ensure that 
buyers are adequately informed about the characteristics, costs and benefits of 
management rights agreements for the scheme? (Why/why not?) 

Absolutely not. Many owners coming from interstate or overseas have ever heard of 
management rights, let alone the characteristics of the regime. Selling agents only allude to 
the purported positives to the unknowing buyer without mentioning that it is a commitment 
for 25 years, put into place by the developer to his profit, and the terms of the arrangement 
cannot be changed without the caretaker’s approval. Management rights in Queensland are 
such a complex issue, with the outcomes so unpredictable, that they be put into place for 25 
years without disclosure of the sale price by the developer or the approval of the parties 
obligated, has been claimed to be unconscionable. 

When dealing with ‘Off the Plan Sales’ the non-availability of disclosure documents 
(although sometimes inadequate) not being readily forthcoming at the enquiry stage of a 
potential sale is unsatisfactory.  Many agents attempt to overcome this by confirming that 
there is a 5 working day ‘cooling off period’ under the contract, which is adequate to invoke 
to protect the purchaser’s rights after they have signed the contract. This time frame is 
generally considered inadequate to achieve the following steps of consumer protection by 
an intending purchaser based on the cumulative time to achieve the following: 

• Production of the formal contract document which is often 1 inch thick. 
• The realisation by the Purchaser that this is beyond their capability to absorb 

and understands to be confident of proceeding without legal advice. 
• Seeking out a solicitor to act for them. And providing all information to the 

solicitor so that they are in a position to provide advice.  
• The solicitor may in turn have queries in respect of the voluminous contract 

documentation to raise with the Developer’s representative. 
• The solicitor to consider all of the information and frame advice to the 

purchaser. 
• The Purchaser receiving and considering the advice and proceeding to 

contract.  

Q.41 
Are the disclosure requirements for existing lots in a scheme working to ensure that 
buyers are adequately informed about the characteristics, costs and benefits of 
management rights agreements for the scheme? (Why/why not?) 

See answer to Q.40. Clearly the disclosure requirements in existing lots must not be working, 
as there are claims made by owners that have become so dissatisfied with the management 
arrangements they have sold and moved to another building only to find once they have 
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moved, the same problems exist in their new property. These owners are aware but the 
problems of the body corporate are well hidden within body corporate records, as minutes 
are scant and committees are reluctant to see disclosure of unsavoury issues. A committee 
can only reasonably address the adverse issues of the body corporate when they are 
provided with the opportunity of contractual review. 

Q.42 
Is there a need for major change? If so, what are your views on the proposed changes 
outlined above? Are there alternative options for the regulatory framework for 
management rights that should be considered? 

The UOAQ argues that “favourable conditions for the management rights industry” presently 
exist, however, we submit that in most respects, favourable conditions do not exist for lot 
owners who, after all, pay all the expenses involved in any complex or building. 

We submit that a culture has been created and developed over the years since the inception 
of the industry which is presently encapsulated in the current legislation which has now 
reached its used-by date.  Unit living and unit investment must be affordable and sustainable 
now and into the future and the largest expense for bodies corporate with management 
rights entered into by developers primarily for their own financial benefit, is the massive cost 
of the RUM. This can be in the vicinity of 25% to 35% of an annual body corporate 
administrative budget. 

This cost is unreasonably exacerbated by the layered scheme provisions which allow a 
developer to create individual subsidiary schemes with very long term overpriced caretaking 
contracts as well as a principal scheme caretaking contract also overpriced. 

More and more people will be living in units from now on, and the costs of either being 
owner occupier or a landlord must be affordable and reasonable to enable both forms of 
occupancy to be successful and affordable. The UOAQ has evidence of the current costs of 
RUMs that are resulting in annual levies for unit owners being unreasonable already. 

See Annexure E: Building 25 year estimates-1 

 Annexure G: Time Duration 07062011-2-1 

 Annexure H: Tourism Construction 07062011-3 

 Annexure O: Tabulation of Caretaker Costs 

 Annexure P: Explanation of Annexure O: Tabulation of Caretaker Costs 

In addition to our recommendation of no more than 3 year management rights agreements 
and no extensions to current contracts, developers must be legislatively required to deliver 
to all purchasers of new developments, a professionally authored Schedule by say a quantity 
surveyor, listing the reasonable market cost of each of the duties to be undertaken by the 
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RUM.  The current system of allocating a dollar sum to each unit is unfair and unreasonable. 

The complexity of the BCCM Act 1997 and the associated regulations is creating a solicitors 
picnic. The legal fees related to disputes created by the Act are adding considerably to the 
cost of unit living. Some solicitors use threats of legal action and costs to try and bully 
individuals and body corporates when owners try to protect their interests. Individuals at Isle 
of Palms are currently under threat and the debacle developing at Carmel by the Sea are 
classic examples. 

Three year contracts will stop this legal intimidation. 

Q.43 
Are there other issues relevant to management rights, or specific provisions, which should 
be addressed? 

1. The problems of management rights emanate from developers being able to sell those 
rights while they have control of the body corporate for periods of 10 or 25 years, 
depending on the module covering the scheme. What is being sold is the future 
obligation of the owners to pay a management fee to the holder of the management 
rights without those owners having any right of input or review of the terms of the 
management rights agreement. A developer has an incentive to minimise the 
obligations on the future caretaker as that increases the potential sale price of the 
management rights. This aspect of management rights is demonstrated in 
advertisements in local newspapers for management rights claiming “little effort by the 
caretaker” whilst the management fee may be in excess of $100,000. This is a conflicting 
message to an incoming caretaker, considering owners have an expectation of value for 
the fees they are required to pay, and can only be expected to lead to disputation. 

See ANNEXURE M: Press Ad for Management Rights “Minimal Caretaking Regquired”  
 RnR Strata Sales - Income $263,500 

Queensland developers have argued successfully that it is un-viable to develop without 
the revenue they receive from the sale of management rights, yet a larger industry 
exists in NSW and Victoria without the management rights regime that exists in 
Queensland, and their development industries remain viable. Limiting management 
rights to 3 years removes the incentive to profit from management rights by developers. 

The following is advice of legislation that exists in USA, dealing with developers 
obligating future owners: 

Condominium and Cooperative Abuse Relief Act of 1980 (15 U.S.C. §§ 3601-3616) 

A federal law enacted to: 

(a) minimize the impact of condominium and cooperative conversions on housing 
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opportunities for those on low incomes and the elderly and disabled; 
(b) ensure that fair principles are applied to the establishment of condominiums and 
cooperatives; and 
(c) provide for relief where long-term leases are entered into in respect of recreation 
and other condominium and cooperative-related facilities. 

In particular, the law proposes that states that had not already done so should make 
provision so that occupiers of buildings that are to be converted to condominiums or 
cooperatives have a right of first refusal in respect of their units. It also provides unit owners 
of such projects with a right to seek judicial determination that a contract entered into by the 
original developer and the condominium association, during the period that he controlled it, 
was “unconscionable”. In that event there is a right for the unit owners to terminate the 
agreement without penalty. 

2. The dispute resolution process operated by the Commissioner of BCCM is seen by many 
to have become an instrument to protect and maintain the status quo of management 
rights. Adjudicators have been unwilling to terminate caretakers and the outcome of the 
McGill decision (District Court Appeal) in the Body Corporate for Palm Springs 
Residences case in the District Court during 2008, provides clear evidence of what 
seemed to have become common practice by adjudicators. By failing to execute 
terminations, adjudicators have emboldened caretaker/letting agents to introduce 
practices to the detriment of owners in impunity that are today considered by 
caretakers as industry standard. Coupled with 25 year management rights agreements, 
and the failed consumer protection of the Office of Fair Trading as demonstrated in the 
protracted Phoenician matter, owners were dis-empowered. 

Limiting management rights to 3 years empowers owners and substantially diminishes 
the unreasonable reliance on a dispute resolution and consumer protection process in 
which many owners have lost confidence.  

3. Branding of buildings has become a serious issue within the unit owner community over 
recent years, particularly after some corporate managers successfully lodged 
applications for the trade mark of the building names and logos of a number of bodies 
corporate throughout Queensland, questionably providing exclusivity to the use of the 
building name leading to disputation with owners and their agents over rights to 
describe their property (refer to response to Q. 2). 

This leads to the impact and use of domain names or sites that managers have listed on 
the internet, and how those domain names or sites are used in the process of applying 
undisclosed commissions on rental incomes. It is well accepted that the majority of 
accommodation bookings are today undertaken over the internet, but insufficient 
transparency and disclosure in this process as to how domain names or sites are 
managed and operated to achieve admitted ongoing undisclosed commissions for the 
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benefit of associations of letting agents, is of considerable concern.  

25 year caretaking agreements under the accommodation module prevent any 
negotiation by owners or their body corporate with the letting agent to address such 
practices. Limiting MR to 3 years provides owners with the power to address these 
issues on a more timely basis. 

To demonstrate owners concerns as to branding issues that have the potential to lead to 
misuse or misrepresentation of the name of the building or body corporate, we attach 
the following very recent press article published 28 April 2012: 

See Annexure Q: An Oracle by Any Other name 

Mrs Jann Stuckey MP, then shadow Minister for BCCM is recorded in Hansard on Tuesday 6 
March 2007 as stating: 

“The primary focus of body corporate reform has to be transparency and guarantees of 
honest dealings with unit owners. This is where it all begins. Decent people buy home units, 
either to live in or for investment purposes. From the moment they consider this move, they 
are shelling out of their own pockets. They start with a real estate agent who takes a 
commission from the vendor for the sale. Then they have to employ a lawyer for 
conveyancing. Often they pay a valuer to ensure that they are paying the right price. Once 
they become an owner, they pay levies to the body corporate. Part of the levy may go to a 
building manager who acts as their caretaker and the rest goes to a body corporate manager 
who takes his or her fee to act as a secretariat and banker for the body corporate. If they are 
investors, they pay further for the building manager to rent their units for them. Banks 
usually have a piece of them, as well as insurance companies. In short, unit owners just keep 
paying.” 

CONCLUSION 

The UOAQ as the only truly representative body for unit owners is acutely aware of the 
perilous state of the Queensland unit industry. The unit owners as the only source of funds 
for the industry have been bled dry by exorbitant caretaking costs and letting agents taking 
up to 25% of letting income before costs, such that return on investment to unit owners is 
now 1% or less pre interest. 

Capital value of units is decreasing and costs are increasing such that owners cannot afford 
to pay the costs, and cannot sell their unit at a price that will cover their borrowings. 

Radical change in the Management Rights industry is essential if unit living is to be seen as a 
viable residential alternative supporting urban infill. The correct use of buildings is also 
essential to restore the quality of living to residential unit owners. 
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The cost of unit ownership and quality of unit living must be given precedence over the 
financial returns of caretakers, and letting agents. The complexity of administration of unit 
complexes must be simplified to reduce Body Corporate Manager costs and legal disputes. 

Local Government must be required to pass on to unit owners’ economy of high density 
construction and maintenance; single point water supply, single point garbage collection, 
reduced road and footpath maintenance attributable to hi-rise construction rather than rate 
loading for view tax and so called equitable rating. 

The Management Rights industry requires a complete rework to align caretakers’ 
remuneration with market values. The introduction of three year contracts will slowly 
reduce the goodwill factor of existing MRs that is currently creating an unacceptable burden 
on body corporate funds. New 3 year contracts will likely have no goodwill burden. The 
removal of massive goodwill factors and necessary borrowing will provide opportunity for a 
broader range of participants in the MR industry. Young postgraduate hospitality industry 
aspirants will provide new energetic and enthusiastic RUMs working their way into a career 
path provided the current high upfront capital cost of entry becomes redundant as would 
apply with 3 year contacts.  

The elimination of all special legislation in the BCCM Act 1997 will greatly reduce the 
complexity of the Act and the associated legal costs. There can be no justification to parallel 
existing law and precedents when the parallel legislation is not achieving the stated 
objectives, is contrary to legislative principles and deprives unit owners of their human 
rights. 
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The following Annexes forms part of this document: 

1) Annexure A: Derivation of BCA Class 2 Building Definition 

2) Annexure B: Australian Financial Review Article 10-11 March 2012 

3) Annexure C: Picones on Prowl After Rights Sale 

How can unit living become financially viable in the face of these overheads? 

4) Annexure D: Accommodation Data 07062011-4 

5) Annexure E: Building 25 Year Estimates-1 

6) Annexure F: LGA Details 07062011 

7) Annexure G: Time Duration 07062011-2-1 

8) Annexure H: Tourism Construction 07062011-3 

9) Annexure J: UOAQ Class 2 and Class 3 Solution 

10) Annexure K: Mixed Use Solution-1 

11) Annexure L: Letter from HWL Ebsworth to Mallesons re Withdrawal 7 October 2011 

12) Annexure M: Press Ad Management Rights “Minimal Caretaking Required” 

Gold Coast Bulletin - page 119 - Saturday 26 November 2011 

13) Annexure N: Mint Letter 5 April 2012 Carmel 

14) Annexure O: Tabulation of Database Reflecting Caretaker Costs / Sinking Fund 
Reserves 

15) Annexure P: Explanation of Compilation of Database in Annexure O 

16) Annexure Q: An Oracle by Any Other Name 
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Annexure A: Derivation of BCA Class 2 Building Definition 

CLASS 2 BUILDINGS  

Introduction 

The Department of Infrastructure and Planning (DIP) Newsflash 367 of 22 May 2009 
published a draft ‘Guideline’ clarifying the correct use of class 2 buildings under the Building 
Code Australia (BCA) in Queensland. ‘Guideline’ 367 published on 31 July 2008 is 
complementary to ‘Guideline’ 327. The existing BCA definitions were derived following 
extensive public and government consultation during the 1980’s and was based on building 
use, hazard and occupancy. These criteria were clearly understood by the 1980/81 
standardisation committee. Unfortunately the understanding of the class 2 building 
definition has since been corrupted by vested interest developers (aided by incompetent or 
corrupt local council officers) who saw an opportunity to increase profit at the expense of 
safety. 

Classification Reasoning 

The following Part of the BCA is specific in stating the ‘Principles’ and ‘Intent’ of building 
classification. 

PART A3 CLASSIFICATIONS OF BUILDINGS AND STRUCTURES   

A3.1 Principles of Classification Intent  

To state the basis of any decision regarding the classification of a building or 
part of a building. 

The use of a building determines its classification. Use is determined on the 
basis of its design, construction or adaptation. 

A3.2 Classifications Intent  

To categorise buildings of similar risk levels based on use, hazard and 
occupancy. 

Classification is a process for understanding risks in a building or part, 
according to its use. It must be correctly undertaken to achieve BCA aims as 
appropriate to each building in each circumstance. 

What is a class 2 building? 

Newsflash 327 included a succinct précis of the history of class 2 buildings and the intent of 
the BCA definition. The Queensland historic legislation was also quoted: 
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“The Standard Building By-Laws 1975 (repealed), which preceded the BCA in Queensland, 
included the term ‘dwelling units’ in the definition of a class 2 building and required a 
dwelling unit to be suitable for use as a separate domicile. The dictionary definition of 
domicile includes ‘a place of residence; an abode; a house or home; a permanent legal 
residence’.” 

Moreover, the Macquarie Dictionary defines dwelling as: 

“1. a place of residence or abode; a house. 
2. continued or habitual residence.” 

Furthermore: 

BCA 88 (1988) included classifications from existing State and Territory Building Acts and 
Regulations. At that time, class 2 buildings were: "multiple residential, self-contained 
dwellings where occupants reside." 

Adding further creditability to the definition is the Australian Bureau of Statistics who 
defines a ‘Dwelling Unit’: “A dwelling unit is a self-contained suite of rooms, including 
cooking and bathing facilities and intended for long-term residential use”. 

The South Australian Government has published its understanding of a class 2 building as: 

"A building containing 2 or more sole-occupancy units each being a separate dwelling.” 

The document goes on to state: 

“The last few words are important as the only other definition that refers to ‘dwellings’ is the 
definition for class 1a buildings (i.e. houses that will normally be occupied by a number of 
related people on a long-term basis). Accordingly, the occupancy and use of the separate 
units in a class 2 building should be similar to a house. Because the residents are permanent 
and related, they will be familiar with the building, have a degree of control over (and vested 
interest in) what happens within the unit and in an emergency they will know the best means 
of escape and will assist each other.” 

The New South Wales Government made a succinct statement in: 

HOME BUILDING REGULATION 2004 - REG 6  

Definition of dwelling-certain residential buildings and other structures excluded.  

For the purposes of the definition of dwelling, the following are declared to be excluded 
from that definition:  

a) a boarding house, guest house, hostel or lodging house, 
b) all residential parts of a hotel or motel, 
c) any residential part of an educational institution, 
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d) accommodation (other than self-contained units) specially designed for the aged, 
persons with a disability or children, 

e) any residential part of a health care building that accommodates staff, 
f) a house or unit designed, constructed or adapted for commercial use as tourist, 

holiday or overnight accommodation, (underline added) 
g) any part of a non-residential building that is constructed or adapted for use as a 

caretaker’s residence, 
h) a moveable dwelling (with or without a flexible annexe) within the meaning of the 

Local Government Act that is, or is capable of being, registered under the class Road 
Transport (Vehicle Registration) Act (such as a caravan or a motor home), 

i) a residential building for the purposes of which development consent can be granted 
only because of State Environmental Planning Policy No 15-Rural Land sharing 
Communities. 

All of the above leave no doubt as to the intended correct use of class 2 buildings; therefore, 
the conclusion must be that the incorrect approval and construction of class 2 buildings for 
class 3 use in Queensland was deliberate and blatant manipulation of the BCA.  Thus leaving 
some transient holiday resort complexes, that should have been built to Class 3 standards, 
with no provision for access or escape by persons with a disability and lower fire detection 
and alerting standards,  

The following concessions can apply to class 2 buildings: 

Disability Access: 

• No access or facility requirements for persons with disabilities  

Energy Efficiency: 

• Less stringent requirements, based on the assumption that buildings will be used as 
permanent dwellings (consistent with class 1a use) and that the occupants will pay 
the electricity bills 

Fire Safety: 

• Less stringent fire resistance requirements in some cases  
• Self-contained smoke alarms permitted with no requirement for a full smoke 

detection system  
• No requirement for fire alarm monitoring system connected to a fire station or fire 

station dispatch centre (unless fire sprinklers are required)  
• Additional exit sign exemptions  
• Sound systems and intercom systems for emergency purposes not required unless 

the building is more than 25 m high. 



 

 

Page 4 

Queensland Understanding 

Unfortunately, in the past, the Queensland Government has allowed the Holy Grail of 
tourism to override practical considerations of building safety and human rights. The 
construction and use of Class 2 buildings as transient tourist accommodation, with 
inadequate fire detection and no access for persons with a disability, and ignoring the rights 
of persons seeking a building classification that provides permanent long-term 
accommodation, with the amenity, level of health and safety commensurate with 
community expectations, have been sacrificed to the expediency of tourism development. 

As population densities increase (in line with Government policy) the number of persons 
permanently accommodated in apartment buildings will increase. These persons have every 
right to expect accommodation standards that provide the amenity, health and safety equal 
to private residential houses. They should not be expected to live with noise, and short term 
renters (strangers) using their recreational facilities such as swimming pools, garden areas 
and community lounges. The lifestyle expectations of permanent residents and short-term 
transient holidaying tourists are entirely incompatible.  

The Australian Building Codes Board (ABCB) public consultation paper on noise levels in 
buildings, reported that an UK Department of Environment, Transport and Regions' January 
2001 document states: 

"Noise, at the sort of levels encountered in dwellings, can lead to a wide range of adverse 
health effects including loss of sleep, stress and high blood pressure. Qualifying the risks 
attributable to exposure to environmental noise and, particularly, neighbour noise is difficult 
but it is suggested that there are between one and ten deaths per year in the UK (these being 
suicides or as a result of assaults) attributed to noise from neighbours. The number of less 
severe problems attributed to noise (such as stress, migraines, etc.) is estimated to be about 
10,000 per year.”  

As from 1 January 2012 the Work, Health and Safety Act 2011 makes it a financial graveyard 
for any body corporate misusing a class 2 building for short term accommodation. The fire 
safety standards of a class 2 building will be found to be inadequate for transient 
accommodation building use. “In the event of a death by fire of a transient resident in a class 
2 building, being a worst case, which would be recklessness causing death or serious injury, 
it's up to a $3 million fine for the body corporate and $600,000 fines and/or five years in jail 
for individual committee members,'' Michael Teys (solicitor) says. ''And your EC insurance 
won't cover you - deliberate negligence will invalidate most strata insurance policies.''



Annexure B: Australian Financial Review Article 10-11 March 2012 
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